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STATEMENT OF QUESTIONS PRESENTED 

I— One question is: Is a leasehold interest included in 
the description “goods, chattels, or effects, including stocks, 
securities, bank accounts and evidences of debt” so as to 
be subjected to distraint under the Federal Revenue Code 
for unpaid taxes? 

II— Another question is: If the leasehold interest of 
Appellant was subject to distraint for unpaid taxes, did 
the demand for and receipt from the landlord of an exe¬ 
cuted original of said lease and the delivery of notice by 
the Internal Revenue Bureau to said landlord constitute a 
levy and distraint of the tenant’s interest in the lease? 

III— Another question is: If the lease could be dis¬ 
trained and was distrained, then could the Internal Reve¬ 
nue Bureau offer and sell said lease at public auction where 
such lease by its terms was not assignable nor transferable 
without the consent of the landlord; but where the land¬ 
lord had, prior to the sale, given its consent that the Ap¬ 
pellee might become the tenant; particularly where said 
lease contained an option to purchase in favor of the Ap¬ 
pellant after a certain date? 

IV— Another question is: Does the conviction of Appel¬ 
lant of the crime of selling whiskey without a license breach 
the provisions of a lease against using the premises for 
any unlawful purpose? 

V— Another question is: May the conviction of Appel¬ 
lant of the crime of selling whiskey without a license be 
offered and received in evidence in lieu of other evidence 
of a breach of the unlawful-purpose clause of the lease? 

VI— Another question is: If the conviction of Appellant 
of the crime of selling whiskey without a license is in and 
of itself a breach of the terms of the lease not to use the 
premises for an unlawful purpose, did the landlord affirm- 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 11,783 


STAG-ECRAFTERS 7 CLUB, INC., a Corporation, 

Appellant, 

v. 

DISTRICT OF COLUMBIA DIVISION OF THE 
AMERICAN LEGION, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellant filed a complaint in ejectment in the United 
States District Court for the District of Columbia on the 
27th day of February, 1952, claiming the right to posses¬ 
sion of premises 433 Third Street, N.W., in the City of 
Washington, District of Columbia (App. 2). The suit was 







predicated on the adverse holding of said premises by the 
Appellee, and the Appellant claimed the right to posses¬ 
sion under the terms of a ten-year lease from the Appel¬ 
lee’s predecessor in title, the Washington Housing Cor¬ 
poration. The Appellee defended, denying the existence 
of the plaintiff corporation, claiming that the lease had 
been breached and the term forfeited, and further claim¬ 
ing that the Appellee had purchased the Appellant’s in¬ 
terest in the lease from the Internal Revenue Bureau of 
the United States Government at a public sale for unpaid 
taxes (App. 3 & 5). 

The District Court had jurisdiction of the ejectment ac¬ 
tion under the provisions of Title 16, Chapter 5, Sections 
501 through 534 of the D. C. Code, 1951 Edition. 

Upon trial the District Court considered a conviction in 
the Municipal Court, Criminal Division, of the Appellant, 
as evidence of a breach of the lease, and that there was no 
need for the landlord, Washington Housing Corporation, 
to exercise its option to determine the lease as possession 
had already been taken; and the Court also held that the 
distraint and sale of the lease by the Internal Revenue 
Bureau was legal and binding and that the Appellee owned 
the Appellant’s interest or estate in the premises (App. 
10). The Court entered final judgment in favor of the 
Appellee, and this appeal was noted (App. 16). 

This Court has jurisdiction of Appellant’s appeal from 
that judgment.—Title 28, U. S. Code, Sections 1291 and 
1292. 

STATEMENT OF FACTS 

On the 13th day of April, 1948 the Appellant was incor¬ 
porated under the laws of the District of Columbia and its 
Charter was received for record (P’s. Ex. 1) (App. 16). 

On the 28th day of August, 1950, Appellant, as lessee, 
entered into a written agreement of lease with the Wash¬ 
ington Housing Corporation (P’s. Ex. 2) (App. 17 & 47), 
which lease was duly executed by both of the corporations 
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and recorded in the Land Records of the District of Co¬ 
lumbia. The lease was for a term of ten years beginning 
on the 1st day of September, 1950, and contained a pro¬ 
vision that the lessee would not use or suffer to be used 
the said premises for any disorderly or unlawful purpose 
or for any other purpose than “club, private or public, 
restaurant and related business.” The premises demised 
were 433 Third Street, N. W. The lease also provided that 
no subletting or assignment by the lessee was permitted 
except with the consent of the lessor in writing. 

The lease further contained an option to purchase after 
August 31, 1955, providing in substance that after that 
date the lessor could offer the property for sale and notify 
the lessee of the bona fide offer, and lessee then had the 
option of meeting said term and purchasing said property. 
The lease also provided that if the lessee failed or neglected 
to keep and perform the covenants, conditions and agree¬ 
ments contained in the lease, as provided, or if any of 
them were broken, the lessor had an option of terminating 
said lease (App. 48 & 49). 

In April of 1951, in the Criminal Branch of the Munici¬ 
pal Court, the lessee was convicted of selling whiskey on 
the premises. This conviction was appealed from and, while 
the appeal was pending, the landlord accepted rent for 
June, 1951, marking on the receipt: “Without waiver of 
terms of lease.” The receipts for July, August and Sep¬ 
tember had nothing written on them, but the ones for Octo¬ 
ber, November and December had on the receipts: “Ac¬ 
cepted without waiver of breach of covenants.” (App. 20, 
21, 22, 36, 37 & 38). 

However, during October of 1951, the Washington Hous¬ 
ing Corporation gave an option to the Appellee for it to 
purchase the property for $125,000.00, said option to run 
until January 10,1952, and in said option it was provided: 

“All things, herein contained, shall be null and void 
and of no effect unless the purchaser shall, prior to or 
concurrent with the expiration date of this option, con- 
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elude a transaction with the Stagecrafters’ Club, Inc., 
present lessees, whereby the said lessee shall release 
Washington Housing Corporation of all duties and 
obligations thereunder.” (App. 17, 50 & 51) 

On the 26th of December, 1951, an official of the Internal 
Revenue Bureau called upon the Washington Housing Cor¬ 
poration, the lessor under the lease, and requested a copy 
of the lease (App. 17). This copy was furnished to the In¬ 
ternal Revenue Bureau, and the agent returned on Jan¬ 
uary 2, 1952, and presented a photostat of the lease and a 
notice in letter form to the Washington Housing Corpora¬ 
tion, but retained the original lease (P’s. Ex. 4) (App. 18 
& 51). 

On the 3rd day of January, 1952, the option agreement 
to Appellee was extended until February 10, 1952 (P’s. 
Ex. 3). On January 11, 1952, the lessor under the lease 
brought a Landlord and Tenant suit in the Municipal Court 
seeking possession from Appellant for non-payment of 
rent, only, which cause was dismissed by the lessor on the 
11th day of February, 1952, after trial (App. 24, 27, 28 & 
34). The landlord also issued an attachment for rent for 
January, 1952 rent against the Appellant and seized the 
personal property of said Appellant. This suit was dis¬ 
missed on February 11, 1952, without trial. 

On January 22, 1952, the Internal Revenue Bureau of¬ 
fered the lease for sale and gave its certificate of sale on 
January 30, 1952 (App. 44 & 45). The said certificate of 
sale (D’s. Ex. 5) particularly stated that the property vras 
sold under warrant for distraint under Section 3690, In¬ 
ternal Revenue Code (D’s. Ex. 5) (App. 57). Prior to the 
sale the leasehold interest was subject to a lien under Sec¬ 
tion 3670 of the Internal Revenue Code (D’s. Ex. 4) (App. 
54). The Appellee took over custody of the property in 
January of 1952. 

On the day the Landlord and Tenant suit was dismissed, 
namely, February 11,1952, the Washington Housing Corpo¬ 
ration, by its deed, conveyed the title to the real estate to 
the Appellee herein, and in said deed (P’s. Ex. 5) (App. 52) 
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expressly conveyed said property subject to the lease 
(P’s. Ex. 2). Appellee stipulated that it held the property 
adversely to the Appellant from January, 1952, up to and 
including the date of trial (App. 19). 

STATUTES INVOLVED 

Internal, Revenue Code: 

3670. Property subject to lien.—If any person liable to 
pay any tax neglects or refuses to pay the same after de¬ 
mand, the amount (including any interest, penalty, addi¬ 
tional amount, or addition to such tax, together with any 
costs that may accrue in addition thereto) shall be a lien 
in favor of the United States upon all property and rights 
to property, whether real or personal, belonging to such 
person. (53 Stat. 448.) 

3678. Civil action to enforce lien on property.—(a) Fil¬ 
ing.—In any case where there has been a refusal or neglect 
to pay any tax, and it has become necessary to seize and 
sell property and rights to property, whether real or per¬ 
sonal, to satisfy the same, whether distraint proceedings 
have been commenced or not, the Attorney General at the 
request of the Commissioner may direct a civil action to 
be filed, in a district court of the United States, to enforce 
the lien of the United States for tax upon any property 
and rights to property, whether real or personal, or to sub¬ 
ject any such property and rights to property owned by the 
delinquent, or in which he has any right, title, or interest, 
to the payment of such tax. 

3690. Authority to distrain.—If any person liable to pay 
any taxes neglects or refuses to pay the same within ten 
days after notice and demand, it shall be lawful for the col¬ 
lector or his deputy to collect the said taxes, with such in¬ 
terest and other additional amounts as are required by 
law, by distraint and sale, in the manner provided in this 
subchapter [§§3690 to 3698 of this title], of the goods, 
chattels, or effects, including stocks, securities, bank ac- 
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counts, and evidences of debt, of the person delinquent as 
aforesaid. (53 Stat. 451.) 

3696. Redemption of property.—In any case of distraint 
for the payment of taxes, the goods, chattels, or effects so 
distrained shall be restored to the owner or possessor, if, 
prior to the sale, payment of the amount due is made to the 
proper officer charged with the collection, together with the 
fees and other charges; but in case of nonpayment, the said 
officer shall proceed to sell the said goods, chattels, or ef¬ 
fects at public auction. (53 Stat. 453.) 

3700. Authority to distrain.—When goods, chattels, or 
effects sufficient to satisfy the taxes imposed upon any per¬ 
son are not found by the collector or deputy collector, he 
is authorized to collect the same by seizure and sale of real 
estate. (53 Stat. 453.) 

3701. Proceedings on distraint.—(a) Notice to owner.— 
The officer making the seizure mentioned in the preceding 
section [§ 3700 of this title] shall give notice to the person 
whose estate it is proposed to sell by giving him in hand, or 
leaving at his last or usual place of abode, if he has any such 
within the collection district where said estate is situated , 
a notice, in writing, stating what particular estate is to be 
sold, describing the same with reasonable certainty, and 
the time when and place where said officer proposes to sell 
the same. 

3702. Redemption of real estate.—(a) Before sale.—Any 
person whose estate may be proceeded against as aforesaid 
shall have the right to pay the amount due, together with 
the costs and charges thereon, to the collector or deputy 
collector at any time prior to the sale thereof, and all furth¬ 
er proceedings shall cease from the time of such payment. 

(b) After sale.—(1) Period.—The owners of any real 
estate sold as aforesaid, their heirs, executors, or adminis¬ 
trators, or any person having any interest therein, or a lien 
thereon, or any person in their behalf, shall be permitted 
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to redeem the land sold, or any particular tract thereof, at 
any time within one year after the sale thereof. 

3703. Certificates of purchase.—(b) Real estate pur¬ 
chased by others.—Upon any sale of real estate, as provided 
in section 3701, and the payment of the purchase money, the 
officer making the seizure and sale shall give to the pur¬ 
chaser a certificate of purchase, which shall set forth the 
real estate purchased, for whose taxes the same was sold, 
the name of the purchaser, and the price paid therefor. 
(53 Stat. 454.) 

3704. Deeds of sale.—(b) Real estate purchased by 
others.—If the said real estate be not redeemed in the man¬ 
ner and within the time provided in section 3702, the said 
collector or deputy collector shall execute to the said pur¬ 
chaser, upon his surrender of said certificate, a deed of the 
real estate purchased by him as aforesaid, reciting the 
facts set forth in said certificate, and in accordance with 
the laws of the State in which such real estate is situate 
upon the subject of sales of real estate under execution. 

3710. Surender of property subject to distraint.— (a) Re¬ 
quirement.—Any person in possession of property, or rights 
to property, subject to distraint, upon which a levy has 
been made, shall, upon demand by the collector or deputy 
collector making such levy, surrender such property or 
rights to such collector or deputy, unless such property or 
right is, at the time of such demand, subject to an attach¬ 
ment or execution under any judicial process. 

STATEMENT OF POINTS 

1. The Court erred in holding that a leasehold interest 
could be subjected to distraint for unpaid taxes under Sec¬ 
tion 3690 of the Internal Revenue Code. 

2. The Court erred in holding that the Internal Revenue 
Bureau procedure in the sale of said lease was legal and 
effective. 
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3. The Court erred in admitting in evidence the convic¬ 
tion of Appellant as evidence of a breach of the lease. 

4. The Court erred in holding that there was no necessity 
for the original landlord to exercise its option in order to 
terminate the lease for such breach. 

5. The Court erred in not holding that the landlord had 
waived any breach by its conduct. 

SUMMARY OF ARGUMENT 

I 

1. There could be no seizure of the tenant’s leasehold 
interest by the Internal Revenue Bureau for unpaid taxes 
by giving a notice to the landlord that said tenant’s lease¬ 
hold interest had been distrained, as the interest of the ten¬ 
ant was not property in the possession of the landlord un¬ 
der the provisions of Sec. 3710 of the Internal Revenue 
Code. 

2. The United States Government had a lien for unpaid 
taxes on the leasehold interest of Appellant and could have 
enforced the same by proceedings in the District Court, but 
there was no provision in law under which it could distrain 
said lease and sell the same under such distraint. 

II 

1. The conviction of the Appellant for the unlicensed 
sale of whiskey was not, in itself, a violation of the terms 
of the lease against the unlawful use of the premises; but 
the landlord should have been required to prove unlawful 
use of the premises as a violation of the lease only after 
such landlord had declared the lease forfeited for such vio¬ 
lation. 

2. Where the landlord, after an alleged violation, gave 
an option to purchase to Appellee and in such option made 
it a condition precedent that the Appellee conclude a trans¬ 
action wdth Appellant releasing the landlord from all duties 
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and obligations under the lease; and where such landlord, 
in addition, brought actions for non-payment of the rent 
(an attachment for rent suit and a possessory action suit), 
without alleging the breach afterwards claimed, and such 
suits were voluntarily dismissed, after trial of the posses¬ 
sory action; and where, further, the landlord conveyed the 
fee to the Appellee, particularly subject to the leasehold 
interest,—such actions on the part of the landlord were a 
waiver of any breach which might have been claimed. 

ARGUMENT 

I 

Right of Government to Distrain and Sell Leasehold Interest 

for Unpaid Taxes 

Distraint has long been known to the law as the act of 
distraining or making a distress. It was the taking of a 
personal chattel out of the possession of the wrong-doer 
into the custody of the party injured to procure a satisfac¬ 
tion for a wrong committed.—Black’s Law Dictionary, Sec¬ 
ond Edition. 

The distraint for the enforcement of taxes has often been 
the subject matter of suits in state and federal courts. The 
First Congress of the United States adopted a revenue law 
which included the following:—1 Stat. 204, Sec. 23, 3rd 
Sess., Chap. 15 (1791): 

“. . . and in case of refusal or neglect to pay . . ., or 
may be levied by distress and sale of goods of the per¬ 
son or persons refusing ...” 

Under this statute seizure was made only of corporeal 
property such as had an objective, material existence that 
could be seen and touched. This is rather clear from the 
cases. — Acme Harvesting Machine Co. v. Huntley, (1909), 
122 N. W. 482, 23 S. D. 509, 21 Ann. Cas. 743, — it being 
established by the cases that unless personal property was 
of the character and so situated that actual possession 
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thereof could be taken, or that there was some statutory 
provision for distraining without taking such possession, 
it could not be distrained at all. It must be presumed that 
this law was well known to law makers at the First Con¬ 
gress and there can be no doubt that it was intended that 
the distraint provided for in the Act was to apply only to 
such property as could be physically seized. 

After the war between the States and when the finances 
of the Government were not particularly good, apparent 
difficulty in distraining for taxes became evident. By this 
time the country had grown commercially and a great por¬ 
tion of the assets of the citizens was in the form of stocks, 
securities and promissory notes. It was at this point, in 
1866, that the 39th Congress, in its first session, Chapter 
184,14 Stat. 107, amended the previous law in the following 
manner: 

“. . . It shall be lawful for such collector . . . , by dis¬ 
traint and sale of the goods, chattels or effects, includ¬ 
ing stocks, securities and evidences of debt . . .” 

The effect of this amendment was to add to the right of 
distraint, from the things you could pick up, that intangi¬ 
ble property which was represented by a document such 
as a stock, or security, or evidences of debt. If the mean¬ 
ing had not been clear, if there had not been that definite 
knowledge of the limitations under the right of distraint, it 
would have been unnecessary to add these items of personal 
property to the property upon which the collector of taxes 
could already distrain. 

In 1924, 26 U.S.C.A. 129, an additional amendment was 
made to this Act, and that was the addition of the right to 
seize bank accounts by distraint, clearly showing that step 
by step additional items of personal property, which were 
not subject to physical seizure, had been made the subject 
of distraint. But that is as far as the statutes have gone, 
except that during 1924 the right to take real estate was 
added under certain conditions and terms. That statute is 
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set forth under the section, “Statutes Involved’’, and is 
numbered 3700 through 3704. 

In this case we are dealing with a long-term lease which, 
under the District Code, had to be by deed.—Title 45, Sec. 
106, D. C. Code (1940). That this lease was an estate or 
interest in land, a chattel real, there can be no doubt.— 
Charles P. Jacobson, III v. Thomas J. Sweeney, No. 11,445, 
decided by this Court on February 19, 1953. 

In interpreting statutes some of the guides are: 1., Adju¬ 
dicated cases; 2., comparison of provisions of the Act itself; 
and 3., the history of the Act. We have already analyzed 
the development of the present statute to its present form 
and, in so far as adjudicated cases are concerned, the Court 
is referred to U. S. v. Aetna Life Ins . Co. } 46 Fed. Supp. 30; 
Re Rosenberg, 269 N. Y. 47,199 N. E. 206; and U . S. v. Long 
Island Drug Co., 115 Fed. (2d) 983. The Aetna Insurance 
Company case, supra, has a complete and full discussion 
which, although only the opinion of the District Court, is 
carefully drawn. At one point the decision says: 

“But the mere fact that Congress has expanded the 
remedy to include a few specified forms of personal 
property which lack corporeal existence, and to include 
real estate scarcely warrants the inference that Con¬ 
gress intended that all forms of incorporeal property 
not susceptible of physical seizure should be subject 
to distraint.” 

Examining also the statute itself, let us consider Section 
3670. That is the section that gives the Government a lien, 
and the statute says: 

“... shall be a lien in favor of the United States upon 
all property and rights to property, whether real or 
personal, belonging to such person.” —53 Stat. 448. 

Congress clearly knew how to word a claim against all 
property, but notice the difference in the wording between 
3670, and 3690 which is the distraint section. There Con¬ 
gress said: 
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. .of the goods, chattels or effects, including stock, 
securities, bank accounts and evidences of debt. . . 

So, from looking at the statute itself, the construction 
which we seek to confirm is supported. As was said in the 
Aetna case, supra,'. 

‘‘Moreover, Section 3692 is the only provision of the 
Code governing a levy on personal property. And the 
levy (on the personal property) authorized is limited 
to cases of ‘neglect or refusal under Section 3690’. 
Thus this section recognizes that the (comparatively) 
narrow class of personal property subject to distraint 
under Section 3690 may also be subject to lien under 
3670. But Section 3692 does not broadly subject ‘all 
property which under 3670 is subject to lien to levy. 
Indeed, although chattels and simple choses in action 
specified in Section 3690 are left to the rough and ready 
process of executive distraint, it seems altogether 
plausible that Congress intended that the enforcement 
of liens upon complex and intangible rights . . . should 
be accomplished through the judicial process provided 
in Section 3678.” 

As said by the Court in that case, it was significant that 
there was nothing in the Revenue Code that taught how a 
levy might be made on property not susceptible of physical 
seizure. 

A careful examination of the various sections of the Rev¬ 
enue Code clearly establishes that the lien section and 
distraint section are not equal, and the history of the Act 
itself, as well as the adjudicated cases, firmly establish that 
the distraint, except as when authorized by statute, could 
not reach any but corporeal property. 

See, Ager v. Murray, 105 U. S. 126, 26 Law Ed. 942, which 
quoted with approval from an earlier Supreme Court case: 
Stevens v. Gladding, 17 How. 447, the following: 

“The copper plate engraving, like any other tangible 
personal property, is the subject of seizure and sale 
on execution, and the title passes to the purchaser, the 
same as if made at a private sale. But the incorporeal 
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right, secured by the statute to the author, to multiply 
copies of the mat by the use of the plate, being in¬ 
tangible, and resting altogether in grant, is not the sub¬ 
ject of seizure or sale by means of this process; cer¬ 
tainly not at common law. No doubt the property may 
be reached by a creditor’s bill....” 

The facts in the within case are clearly established and 
practically undisputed. The lease was valid, the parties 
who made the lease had corporate existence, and the lease 
was in force at the time the distraint was attempted. 

The landlord was contacted and its agent delivered to 
the Government an executed copy of the lease. The Gov¬ 
ernment agent then returned to the landlord and gave its 
agent notice in letter form, and retained this executed copy 
of the lease. They did not make any seizure of the estate 
in land nor did they contact the tenant to attempt to take 
his lease.* 

This brings us to another question,—namely, under what 
Section was the Government proceeding? 

Under Section 3710 of the Revenue Code it is provided: 

“Any person in possession of property, or rights to 
property, subject to distraint, upon which a levy has 
been made, shall, upon demand by the collector or depu¬ 
ty collector making such levy, surrender such property 
or rights to such collector or deputy. ...” 

What was it that the landlord had that belonged to the 
tenant? It had a right to collect rent from the tenant, and 
that is all. It did not hold the leasehold estate. That was 
in the tenant. 

Also, there are two requirements under Section 3710: 

* In order to prevent confusion from reference in the testimony to the 
padlocking of the premises by the Collector of Taxes for the District of 
Columbia, we advise the Court that this padlocking was not a seizure of real 
estate or the leasehold interest. The D. C. Collector of Taxes claimed a dis¬ 
traint on the furniture in a certain portion of the building. It had no con¬ 
nection with the federal lien and did not prevent the entry into the building. 
The United States Marshal, at a later time, seized the same furniture in the 
‘ 1 Attachmeent for Bent” suit. Actually, this evidence was not material to 
any issue. 
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1., That the demand be made on a person in possession of 
property or rights of property subject to distraint and if, 
for the purposes of argument, we concede that it was sub¬ 
ject to distraint, then; 2., the section required that a levy 
should have been made before the demand of the third 
party to surrender the property. A notice or letter is not 
a levy. 

Additionally, the Court will note from the record that 
the Government did not contend that it had seized under 
Section 3710, but claimed to have seized and sold under 
Section 3690. In other words, the Government claimed to 
have distrained the tenant’s estate under the lease by direct 
seizure. 

In Tiffany, On Real Property, Third Edition, Vol. V, 
Chap. 40, para. 1585, it is said: 

“An attachment may usually be levied upon estates 
and land of almost every character, both those of free¬ 
hold and those less than freehold.” 

(See Waples, On Attachment, Second Edition, para. 246; 
Drake, On Attachment, Sec. 232; Kneeland, On Attach¬ 
ments, Sec. 361; and also see Willett v. Federal Surety Co., 
8 P. (2d) 633.) 

No attachment or its equivalent was ever made by the 
Government in this case, although the Internal Revenue 
Code, Sec. 3678, provides for civil action to enforce a lien on 
property. But Section 3670, Title 26, provides that the Gov¬ 
ernment will have a lien upon all property rights and rights 
to property, whether real or personal, belonging to the tax¬ 
payer, and it is clear that the tenant’s rights in the lease or 
its leasehold interest were subjected to a lien for taxes; but 
it is also equally clear that this lien for taxes did not create 
in itself the right of sale. 

Let us then consider w’hether or not the lien statute is 
on a par with Section 3710 which provides for the right on 
the part of the Government to demand and receive from 
third persons the property of the taxpayer. Cases under 
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3710 are confined to taxpayers’ property which is subject 
to distraint and upon which a levy has been made, and it 
definitely does not include all property subject to lien ,—the 
lieu statute being far broader than the distraint statute. 
Therefore, even if the Government bad rebed on Section 
3710, the lease was not such a property as would have been 
subject to a demand and seizure, as it was not property 
included in the distraint section, No. 3690. It was not cor¬ 
poreal personal property nor is it included in the words 
“stocks, securities, bank accounts or evidences of debt.” 

Additionally, in passing, may we call the Court’s atten¬ 
tion to the fact that this lease did not contain the right on 
the part of the tenant to assign or sublease without the per¬ 
mission of the landlord, and there is some authority to sup¬ 
port the proposition that a lease which is not assignable as 
a matter of right is not the subject of attachment .—Boone 
v. National Bank, 17 Texas Civ. Appeals 365, 43 S.W. 594; 
Mexican Coal & Iron Co. v. Frank, 154 Fed. 217. 

n 

1. The Court Erred in Admitting in Evidence the Conviction 
of Appellant as Evidence of a Breach of the Lease. 

The court below held that the conviction of Appellant for 
selling liquor without a license was admissible in evidence 
to prove the breach of the lease on the part of the Appel¬ 
lant. 

The rule supported by the great weight of authority is 
to the effect that a judgment of conviction or acquittal 
rendered in a criminal proceeding cannot be given in evi¬ 
dence in a purely civil action to establish the truth of the 
facts on which such judgment was rendered .—Stone v. 
U. S., 167 U. S. 178, 42 Law Ed. 127; Chantangco v. Abaroa, 
218 U. S. 476, 54 Law Ed. 1116; and numerous cases in Ala¬ 
bama, California, Connecticut, Delaware, Georgia, Illinois, 
Indiana, Kentucky, Massachusetts, Michigan, Minnesota, 
Montana, Nebraska, North Dakota, Oregon, Pennsylvania, 
Philippine Islands, South Carohna, Tennessee, Texas, Ver- 
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mont, Virginia, West Virginia, and English and Canadian 
cases, all as collected in the following: A.L.R. Annotations, 
31 A.L.R. 264, 57 A.L.R. 504, 80 A.L.R. 1145, 130 A.L.R. 
691, 18 A.L.R. (2d) 1289. 

The Court will note that recently there have been cases 
in which convictions have been admitted under the theory 
that a person may not profit by his own wrong, and they 
have allowed convictions of arson to be admitted in suits 
involving the recovery on fire insurance policies, or con¬ 
victions of homicide in life insurance policy cases. An 
examination of most of these cases will indicate to the 
Court that the basic rule is still in force and the original 
reasons given are still valid,—dissimilarity of object, is¬ 
sues, procedure, degree and elements of proof and parties 
to the action. The Court will see that the facts in this case 
and the purposes of the criminal case, as distinguished 
from the suit on the lease, render it within the majority 
rule and not the exception. Some of the later cases, such 
as Emich Motors Cory. v. General Motors Cory., 340 U. S. 
558, 95 Law Ed. 534, are predicated on statute such as Sec¬ 
tion 5 of the Clayton Act, which expressly allows a private 
individual to base an antitrust suit upon the facts and 
judgment proved and entered in suits by the Government 
under the Anti-Trust Act. This case cites, in support of 
the rule, Frank v. Mangum, 237 U. S. 309. An examination 
of that case clearly indicates that the rule we are discuss¬ 
ing is not involved. Reliance was also placed on the de¬ 
cision in Sealfon v. United States, 332 U. S. 575, 92 Law 
Ed. 180, but an examination of that case clearly indicates 
it is not on point. 

It is respectfully submitted that the conviction of the 
Appellant for selling whiskey without a license on one 
date is not an illegal use of the premises within the mean¬ 
ing of the lease, and certainly it would have been neces¬ 
sary for the Appellee to have offered evidence of the viola¬ 
tion instead of merely submitting the proof of conviction. 

The record will indicate that the Court asked counsel for 
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Appellant whether or not it was true that the Appellant 
had been convicted, and counsel for Appellant stated that 
that was a fact although he objected to the use of that fact 
in the trial of this case (App. 38). 

The wisdom of the majority rule is clearly indicated by 
an examination of the so-called appellate affirmance of the 
conviction as reported in 89 A. (2d) 876. The first point 
raised on appeal was determined by the so-called error of 
counsel for the appellants in demanding that ninety-six 
whiskey bottles be exhibited to the jury. Another item on 
appeal was the failure to prove the alcoholic content of the 
beverages involved. This point was apparently waived 
because appellants ’ counsel did not raise the question be¬ 
low. The principal question raised, whether or not the 
Government had made out a case, was not clearly pre¬ 
sented to the Court because, as the Court said: 

“The statement of evidence is badly jumbled, difficult 
to follow, and presents the testimony in a most incon¬ 
secutive and unsatisfactory manner . . . ” 

Appellants, in that case complained of the cross-examina¬ 
tion line by the prosecution, but the Court said: 

“But the statement of evidence does not give us even 
a clue as to whether these questions were or were not 
responsive to the direct examination.’* 

On a further question as to conduct which would have re¬ 
quired a mistrial, the Court said: 

“Whatever may have actually happened at the trial 
on that point remains a mystery to this court. The 
woefully inadequate record is completely silent with 
respect thereto. Appellants say it was the duty of 
the Judge to declare a mistrial or correct the matter 
by proper instructions to the jury. But the Judge’s 
charge to the jury is entirely missing from the record, 
and we have no way of knowing what if anything he 
told the jury on the subject ...” 




18 


To allow the results of a proceeding described above to 
affect or influence the decision between different parties is 
a far cry from the principle of not allowing someone to 
profit by bis own wrong; and to attempt to stretch the ex¬ 
ceptions to a well established doctrine that criminal ac¬ 
quittals or convictions are not admissible to prove the 
truth of facts adjudicated in such criminal case, is not in 
accordance with the generally accepted version of proper 
proceedings. A trial in the Municipal Court, Criminal 
Division, is in many cases handled under difficult condi¬ 
tions. The unimportance of most of the cases tried must 
be considered before we adopt the rule which may destroy 
rights never in contemplation at the time of the trial of a 
misdemeanor. 

2. Did Ihe Landlord Waive Any Breach of the Lease? 

The landlord claimed that after the conviction in the 
Criminal Branch of the Municipal Court it arranged to 
withhold any action until the termination of an appeal 
taken upon the belief that perhaps the conviction would be 
reversed. Prior to the determination by the Court of Ap¬ 
peals the landlord conveyed the property to a third person 
subject to the lease. Before that time the landlord had 
given an option to the purchaser (Appellee herein), under 
the terms of which the Appellee was required to make a 
deal with the Appellant in order to make Appellee’s pur¬ 
chase. 

In addition to these actions the landlord, in January of 
1952, attached for rent and also filed a suit for possession 
against the tenant (Appellant). 

It is the position of the Appellant that, irrespective of 
the determination under the first portion of the Argument 
under II, the conduct above described clearly constituted 
a waiver. 

The law is well settled that the collection of rent, with 
knowledge of a breach, constitutes a waiver by the land- 
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lord, but in this case the landlord claims that it particu¬ 
larly arranged to take the rent without waiving its rights 
to declaring forfeiture because of an alleged breach. It 
had collected rent for a long period of time between the 
date of the conviction and the sale of the property, and 
during that period wrote on the receipts that it was taking 
the rent subject to the lease or the covenants of the lease. 
Some of the receipts, as will be seen from the evidence, 
bore no notations. 

However this may be, the Appellant contends that the 
other conduct of the landlord was clearly a waiver. In 
October of 1951 the landlord gave an option to purchase 
to the Appellee in which option it particularly set forth, 
as a condition precedent, that the Appellee must arrange 
with the Appellant to release the landlord from the pro¬ 
visions of the lease (P’s. Ex. 3) (App. 51). 

Any act on the part of a lessor, after knowledge of the 
breach, which unequivocably recognizes the lessee’s inter¬ 
est as still existing, has been sufficient to show waiver.— 
Tiffany, Third Volume, Section 207, page 344, and cases 
cited therein. For the landlord to have said to the Ap¬ 
pellee: I give you an option to buy my property upon 
certain terms, provided you first arrange with the Appel¬ 
lant to relieve me, the landlord, of the obligations of the 
lease,—is a clear recognition of that lease. 

A general principle that contractura.1 provisions for for¬ 
feiture are looked upon by disfavor by the courts is ap¬ 
plicable to contracts of lease, and such stipulations are 
always strictly construed .—Galvin v. Southern Hotel Cory., 
154 F. (2d) 970. 

When the landlord brought its attachment for rent and 
its suit for possession on the grounds of non-payment of 
rent, and no other grounds, it came strictly within the 
provisions of law which were early stated by the Supreme 
Court of the United States in Ingle v. Wallach, 1 Wall. 61, 
68 U. S. 61, 17 Law Ed. 680, wherein the Court said: 
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“ ... so, levying a distress for the rent, or in any 
other way consenting to a continuance of the term 

a 


is considered a waiver of any breach. 

Also see Ruck v. City of Rock Island, 97 U. S. 693, 24 
Law Ed. 1101; and Tiffany on Real Property, Third Edi¬ 
tion, Volume I, Section 207. 

We have, therefore, the clear situation of the landlord’s 
action in not only requiring a deal with the Appellant by 
the Appellee as a condition precedent to exercising its 
right to purchase under the option, but we have the affirma¬ 
tive steps of an attachment for rent and a suit for rent 
and, most controlling, we have a deed of conveyance which 
particularly recites that it is subject to the lease without 
any conditions or other terms (App. 52) (P’s. Ex. 5). 

It is therefore respectfully submitted that everything 
the landlord did after October of 1951 up to and including 
the date of conveyance, February 11, 1952, recognized the 
existence of the lease. 

DISCUSSION OF TRIAL COURTS OPINION 

A short time after the trial the learned trial Court ren¬ 
dered a written opinion setting up such facts as were favor¬ 
able to the Appellee, but ignoring the admitted facts which 
would have of necessity complicated the opinion. 

The Court will note that in the opinion, appearing in 
Appendix 6, 7, 8, 9 and 10, not a statement is presented 
which would show the conduct of the landlord other than 
favorable to the Appellee. For instance, not a mention is 
made of the fact that after the conviction in the Municipal 
Court, while the appeal was pending, the landlord who was 
supposed to have established a breach of the lease, gave an 
option to the Appellee but provided (App. 51): 

“Property is sold subject to an existing tenancy as 
follows: Lease to Stagecrafters Club, Inc. expiring 
August 31, 1960.” (italics supplied) 
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and then, in the same instrument, provided: 

“All things herein contained shall be null and void and 
of no effect unless the purchaser shall, prior to or con¬ 
current with the expiration date of this option, conclude 
a transaction with the Stagecrafters Club, Inc., present 
lessees, whereby the said lessee shall release Washing¬ 
ton Housing Corporation of all duties and obligations 
thereunder/’ (italics supplied) 

The effect of such an instrument made after the so-called 
agreement as to the breach is certainly inconsistent with 
the position the landlord said it took. That is not all: The 
trial Court, in its opinion, ignored completely the fact that 
the landlord made an attachment for January, 1952 rent 
and seized personal property of the tenant. If the land¬ 
lord considered the lease breached and was prepared to 
exercise said breach, how could it confirm the lease by mak¬ 
ing an attachment under the lease? And, moreover, the 
landlord brought a suit for possession, setting up the lease 
and the tenancy, but based said suit on the grounds of non¬ 
payment of rent rather than upon the breach which its agent 
had said had been declared. 

To cap the whole proceedings, when it sold the property 
to the American Legion, it sold it expressly subject to the 
existing lease. Unless the lease was in existence there 
could have been no sale subject to the lease and, definitely, 
there would have been no lease that the Government could 
sell to the American Legion; yet, the trial Court in its 
opinion said that the Appellant’s interest in the lease was 
sold at public auction on January 22, 1952. But the trial 
Court also said that the property was padlocked on Decem¬ 
ber 20, 1951 and that the Appellant had never been in pos¬ 
session since that date. 

It is difficult to conceive how a lease could be sold, which 
had terminated, or how the Appellant could have been out 
of possession but its property attached on the premises 
almost a month later. 
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We do not understand the reasoning of the trial Court, 
and represent to this Court that the cause was completely 
argued; that the items now presented were stressed to the 
trial Court; that objections to the findings of fact and con¬ 
clusions of law were promptly made. 

We also desire to call the Court’s attention to the learned 
trial Court’s mention of the padlocking by the Collector of 
Taxes, D. C. In so far as the Appellant is concerned, the 
padlocking by the District of Columbia had nothing what¬ 
ever to do with this case, did not disturb the possession of 
the Appellant, nor give the possession to anyone else. But 
the trial Court found that it was the padlocking of the place 
that terminated the possession of the Appellant. This is 
definitely not so, as the right to possession under the lease 
was a right which inured to the Appellant during the life 
of the lease and until the lease was terminated in a proper 
manner. 

The trial Court concludes, also, that Appellant had con¬ 
tended that this interest was real property, and therefore 
the distraint section was not applicable. No such argument 
was made below, and we cited to the trial Court the deci¬ 
sion of this Court referred to under “Argument” herein, 
clearly establishing that a leasehold interest is a chattel 
real, and an estate in land. It was never argued—and is 
not now argued—that a chattel real is real estate under 
the inheritance laws. An estate in land is subject to exe¬ 
cution, whether it be considered real estate or personal 
property. The lower Court nowhere in its opinion discusses 
the problem raised below of the interpretation of the dis¬ 
traint section, the pertinent part of the entire argument— 
and, in the opinion of Appellant’s counsel, the only ques¬ 
tion really involved. 

When the Court’s attention was called to the fact that it 
had decided that there was a breach of the lease based on 
a conviction in the Municipal Court—to which evidence 
objection had been made—the Court prepared and filed. 
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thirteen days after its opinion, what it deemed an “ Adden¬ 
dum ” (App. 13), but concludes: 

“ However, in this case, even if it be held that evidence 
of the convictions were improperly received and that 
the record contains no evidence of the unlawful use of 
the premises in question, the plaintiff’s action must 
fail, as any interest which it had in the lease was ac¬ 
quired by the defendant under a valid tax sale by the 
federal government. ’ ’ 

CONCLUSION 

It is respectfully represented that a proper interpreta¬ 
tion of the Distraint Section of the Internal Revenue Code 
requires a reversal of the decision below, and the entry of 
a judgment in favor of the Appellant, as plaintiff in 
ejectment. 

Respectfully submitted, 

Mark P. Frtedlander, 

Attorney for Appellant. 

Mark P. Friedlander, 

Rm. 502 Hill Building, 

839 Seventeenth St., N. W., 

Washington 6, D. C. 
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PLEADINGS. DOCKET ENTRIES AND OTHER PAPERS 

89 Filed Feb 27 1952 

• IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Division 
Civil Action No. 866-’52 

Stagecrafters’ Club, Inc., a corporation, 433 Third Street, 
N. W., Washington, D. C., Plaintiff , 

v. 

District of Columbia Division of the American Legion, 
433 Third Street, N. W., Washington, D. C., Defendant. 

Complaint in Ejectment 

1. Plaintiff is a duly organized non-profit corporation, 
and the Defendant is a corporation chartered by an Act of 
Congress. This is a suit in ejectment for possession of 
real estate, and the amount involved is within the jurisdic- 

• tion of this Court. 

2. Plaintiff claims the right to possession and a lease¬ 
hold interest in the property improved by premises 433 
Third Street, N. W., in the City of Washington, District of 
Columbia. The title of the Plaintiff for the leasehold arises 
out of an agreement of lease dated August 28,1950, by and 
between the Washington Housing Corporation, a Maryland 
corporation, as landlord, and the Plaintiff herein, as tenant. 
The leasehold term is for ten years commencing the 1st day 
of September, 1950. Said Washington Housing Corpora¬ 
tion was the owner of the fee at the time of the making of 
the lease and is still the owner of said fee and had a right 
to make the lease, and made the same. 

3. The Defendant herein, without right, took possession 
of said premises, 433 Third Street, N. W., in the City 
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90 of Washington, District of Columbia, and holds pos¬ 
session of the same adversely to the Plaintiff and 
contrary to the rights of the Plaintiff. 

4. Plaintiff claims the right to possession of said prem¬ 
ises and damages for the unlawful detention of the prop¬ 
erty by the Defendant. 

Wherefore, Plaintiff demands judgment in ejectment for 
possession of said premises from the Defendant, together 
with damages in the sum of $10,000.00. 

Stagecrafters ’ Club, Inc. 


By: Dominick Febroni 
President 


Mark P. Fbieolandeb 
Rm. 502 Hill Building 
839 Seventeenth St., N. W. 
Washington 6, D. C. 
Attorney for Plaintiff. 


91 Filed Apr 9 1952 

Answer 

1. The defendant denies that the plaintiff is a duly or¬ 
ganized non-profit corporation; denies that the defendant 
is a corporation chartered by an Act of Congress; and 
denies that the amount involved is within the jurisdiction 
of this Court. 

2(a). The defendant denies the plaintiff’s claim of the 
right to possession and a leasehold interest in the property 
at 433 Third Street, N. W., in the City of Washington, Dis¬ 
trict of Columbia. The defendant denies that the plaintiff 
has any title to the leasehold by reason of an agreement 
of lease dated August 28, 1950, by and between the Wash¬ 
ington Housing Corporation and the plaintiff. 

(b) The defendant alleges that whatever rights, if any, 
that the plaintiff had by reason of said lease agreement, 
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were sold to the defendant by the United States Govern¬ 
ment as a result of a sale following seizure of said lease un¬ 
der Warrant of Distraint as shown by Document No. 03798, 
recorded in the Registry of Deeds for the District of Co¬ 
lumbia, Book 9640, page 431. 

92 (c). The defendant denies that the Washington 

Housing Corporation is the owner of said fee and 
further alleges that the defendant is the sole owner of the 
fee as shown by Document No. 05655, recorded in the Reg¬ 
istry of Deeds for the District of Columbia, Book 9649, 
page 401. 

3. The defendant denies that it took possession of said 
premises without right and denies that it is holding same 
adversely to the plaintiff or contrary to the rights of the 
plaintiff; and further alleges that it is the sole owner of the 
fee and the lease on said premises by reason of the trans¬ 
actions referred to in Paragraphs 2(b) and 2(c). 

4. The defendant denies the plaintiff’s claim to right of 
possession of said premises; denies that it is holding said 
premises unlawfully, and further denies that the plaintiff 
has suffered any damage. 

And foe Further and Separate Defenses 

5. The defendant alleges that the plaintiff lacks the 
capacity to bring this action as a plaintiff, that the action 
was brought without any authority and that the signer on 
behalf of the plaintiff corporation is not an officer or direc¬ 
tor and had no authority to sign the Complaint in any 
capacity. 

6. The defendant alleges that the amount in controversy 
is less than three thousand dollars, exclusive of costs and 
interest. 

7. The defendant alleges that the Complaint fails to state 
a cause of action or a claim upon which any relief can be 
granted. 
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93 Wherefore, defendant prays that this action be 
dismissed, with prejudice, with allowance of defend¬ 
ant’s costs. 

Department of the District of Co¬ 
lumbia, the American Legion, 

By William J. Holliman, 

William J. Holliman, 

Commander. 

Michael Leo Looney, 

Suite 1221-23 Wyatt Building, 

777 Fourteenth Street, N. W., 

Washington 5, D. C. 

STerling 4767 
Attorney for Defendant. 

• ••••••*••- 

94 Filed Nov 13 1952 

Amendment to Answer 

Comes now the defendant through its counsel and by way 
of Amendment to its Answer heretofore filed herein and 
sets forth the following additional separate defenses to the 
complaint. 

8. That at and after the time of the purchase of said real 
estate by defendant, the plaintiff was in default under said 
lease, and defendant, as purchaser of said property, became 
vested with all rights of its predecessor in title in said 
lease, one of which was the automatic right to possession 
upon default by plaintiff. 

9. That prior to defendant’s purchase of said property, 
plaintiff was in default under its lease and out of posses¬ 
sion, and that plaintiff’s predecessor in title had lawfully 
recovered possession of the same, which right of possession 
was properly transferred to defendant. 

10. The plaintiff is estopped from maintaining this ac¬ 
tion in that plaintiff’s representatives were present and 
stood idly by at the time of sale, took no action to pay said 
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tax due by it, and made no bid to purchase said lease. 

95 11. The plaintiff’s cause of action herein is predi¬ 
cated upon its failure to pay certain taxes to the Fed¬ 
eral Government, as a result of which the lease mentioned 
in the complaint was sold to defendant. The remedy of a 
taxpayer in such situation is to pay the tax and sue for its 
refund. 

Wilkes, McGarraghy and Artis 
By James E. Artis 
James E. Artis 

501 Tower Building 
Washington 5, D. C. 

Attorneys for Defendant 

• ••••••••• 

96 Filed Mar 18 1953 

Opinion 

This was originally an action in ejectment and for dam¬ 
ages. At the trial the plaintiff abandoned its claim for 
damages. 

Briefly, the facts are as follows: Under date of August 
28, 1950, the plaintiff, Stagecrafters’ Club, Inc., a so-called 
“after hours club,” leased premises 433 Third Street, 
N. W., for a term of ten years from the owner, Washington 
Housing Corporation, a Maryland corporation. The lessee 
covenanted that it would not use the premises or permit 
them to be used for any disorderly or unlawful purpose, 
and the lease provided that it might be forfeited, at the 
option of the lessor, for breach of any covenant by the 
lessee. 1 The lease further provided that the lessee should 

1 “. . . if the lessee or its assigns shall fail or neglect to keep and perform 
each and every of the covenants . . . herein contained and on the part of the 
said lessee to be kept and performed, or if the same or any of them shall be 
broken, then and in each and every such case from thenceforth and at all 
times thereafter, at the option of the lessor or its assigns, the lessee’s right 
of possession shall thereupon end and determine, and the lessor or its assigns 
shall be entitled to the possession of said leased premises, and to re-enter the 
same without demand of rent or demand of possession of the said premises, 
and may forthwith proceed to recover possession of the said leased premises 
by process of law, any notice to quit or of intention to exercise said option, 
or to re-enter the same being hereby expressly waived by the lessee. . . .” 
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have an option to purchase the property if after August 
31, 1955, the lessor should receive a bona fide offer for the 
sale of the premises. 

On May 1 and 2, 1951, the plaintiff, Stagecrafters’ Club, 
Inc., its president, and its manager, were convicted 

97 in the Municipal Court of the District of Columbia 
of selling liquor on the leased premises without the 

license required by § 25-109 of the District of Columbia 
Code (1940 ed.). When the lessor, Washington Housing 
Corporation, learned of the conviction it contacted repre¬ 
sentatives of the plaintiff concerning the breach of the lease 
by use of the premises for an unlawful purpose. The 
plaintiff’s representatives informed the lessor that the con¬ 
viction was being appealed and convinced the lessor that 
there was a good chance that the conviction would be re¬ 
versed. Thereupon, the lessor informed the plaintiff spe¬ 
cifically that it was not waiving the breach of the lease, 
but would permit the plaintiff to remain in possession of 
the premises pending the final outcome of the criminal 
prosecutions. 

On December 20,1951, the property was padlocked by the 
Collector of Taxes of the District of Columbia in connec¬ 
tion with the District’s lien for taxes. When the lessor 
learned of this, it investigated and found there was no heat 
in the building. The lessor then requested the plaintiff to 
take care of the situation, and upon its failure to do so, the 
lessor received the key from the District of Columbia and 
turned it over to the defendant, which had acquired an 
option to purchase the property, for the purpose of cus¬ 
todial care of the premises. The plaintiff has not been in 
possession of the premises since they were padlocked. 

Under date of January 2, 1952, the Deputy Col- 

98 lector of Internal Revenue notified the lessor, Wash¬ 
ington Housing Corporation, that by virtue of war¬ 
rants for distraint for federal taxes in the amount of 
$4,381.96 owed by the plaintiff, Stagecrafters’ Club, Inc., 
he had levied on the lease agreement between plaintiff and 
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Washington Housing Corporation as personal property, 
and that it would be offered for sale at public auction. The 
plaintiff’s interest in the lease was sold at public auction 
on January 22,1952, to the defendant, District of Columbia 
Division of the American Legion, for the amount of taxes 
due, plus penalties and interest. Although representatives 
of the plaintiff were present at the sale, the defendant’s bid 
was the only one made. 

On February 11,1952, the defendant purchased the prop¬ 
erty in fee simple from the Washington Housing Cor¬ 
poration. 

On June 17, 1952, the convictions of plaintiff and its 
president and manager were affirmed by the Municipal 
Court of Appeals of the District of Columbia. 2 

The plaintiff filed this suit against the American Legion 
on February 27, 1952, claiming the right to possession of 
the premises under the lease of August 28, 1950. Plaintiff 
contends, first, that the lease is still in full force and effect, 
and second, that the sale of the leasehold interest under 26 
U. S. C. A. § 3690 was void. 

Plaintiff argues that there was no forfeiture of the lease 
because the lessor waived the breach of the covenant not 
to use the premises for an unlawful purpose. While it is 
generally true that the lessor’s acceptance of rent 
99 accruing after knowledge of a breach of covenant 
constitutes waiver of that breach, 3 the principle is 
inapplicable here. The acceptance of the rent by Washing¬ 
ton Housing Corporation after plaintiff’s conviction did 
not constitute conduct signifying an intention to affirm the 
lease despite the breach, since the lessor specifically re¬ 
served its right to declare a forfeiture if the conviction 
were affirmed on appeal. No rent was accepted after it was 
finally determined by the Municipal Court of Appeals’ 
affirmance of the convictions that the covenant had been 

2 Stagecrafter.i* Club, Inc., v. District of Columbia, (D. C.) S9 A. 2d 876. 

3 Dermott v. Wattach, 68 U. S. 61, 1 Wall. 61, 17 L. Ed. 680; Bailey v. 
Walker $ Co., 53 App. D. C. 307, 290 F. 282; Merritt v. Kay, 54 App. D. C. 
152, 295 F. 973. 
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breached. The lessor should not be penalized for leniency 
toward the lessee in postponing the forfeiture for unlawful 
use until termination of the criminal prosecution of the 
lessee. 

Thus, any right of the plaintiff under the lease had been 
forfeited prior to the sale of its leasehold interest to the 
defendant. 

Since the plaintiff vras not in possession of the premises 
after December 20, 1951, when they were padlocked by the 
District of Columbia, there was no need for formal pro¬ 
ceedings by the lessor to dispossess the plaintiff. 

The argument that the sale of the leasehold interest as a 
4 ‘chattel” under 26 U. S. C. A. § 3690 was invalid because 
the interest was real property, is without merit. It is well 
settled in the District of Columbia that a leasehold interest 
in land for a term of years is personal property and subject 
to execution as such. This was true under the common 
law, 4 which has been enacted as § 45-804 of the Dis- 
100 trict of Columbia Code. This statute exempts estates 
at will or by sufferance from sale under execution, 
but provides no such exemption as to estates for years, 
which are declared to be chattels real. 

The leasehold interest being a chattel within the mean¬ 
ing of 26 U. S. C. A. § 3690 and the Deputy Commissioner 
of Internal Revenue having complied with all the pro¬ 
cedural provisions of the statute, I find that the sale was 
valid. 

Plaintiff further contends that the defendant could not 
acquire plaintiff’s leasehold interest through the tax sale 
because the lease contained a covenant against assignment 
without the consent of the lessor, and because the lease 
granted the plaintiff an option to purchase. As to the pro¬ 
vision requiring the lessor’s approval of any assignment 
of the lease, although such approval is not necessary where 
a leasehold interest passes by operation of law, 5 the lessor 

4 Freeman v. Dawson, 110 TJ. S. 264, 270; Bean v. Reynolds, 15 App. D. C. 
125, 130; Rowe v. Colpoys, 7S U. S. App. D. C. 75, 137 F. 2d 249. 

3 Gazlay v. Williams, 210 U. S. 41, 28 S. Ct. 687, 52 L. Ed. 950; Second 
Realty Corporation v. Fiore, (D. C.) 65 A. 2d 926. 
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in fact approved the defendant’s purchase of plaintiff’s 
leasehold interest. As to the plaintiff’s option to purchase, 
the plaintiff lost all rights under the lease, including the 
option, through the forfeiture. 

For the foregoing reasons, the plaintiff’s complaint will 
be dismissed. Counsel will prepare and submit promptly 
appropriate findings of fact, conclusions of law, and order. 

R. B. Keech 
Judge 

March 17, 1953. 

101 Filed Mar 311953 

Findings of Fact and Conclusions of Law 

This cause came on for trial in court, and the Court, hav¬ 
ing heard evidence presented on behalf of plaintiff and de¬ 
fendant herein, finds the facts and states the conclusions 
of law as follows: 

Findings op Fact 

1. The plaintiff Stagecrafters Club, Inc., an “after-hours 
Club”, on August 28, 1950 leased premises 433 Third 
Street, N. W., Washington, D. C. for a term of ten years 
from the owner, Washington Housing Corporation, a Mary¬ 
land corporation. The Stagecrafters Club, Inc., as lessee, 
covenanted that it would comply with the laws and ordi¬ 
nances of the D of C and w'ould not use the premises or 
permit them to be used for any disorderly or unlawful pur¬ 
pose, and the lease provided that it might be forfeited at 
the option of the lessor for breach of any covenant by the 
lessee. The lease further provided that the lessee should 
have an option to purchase the property if after August 
31, 1955 the lessor should receive a bona fide offer for the 
sale of the premises. 

2. On May 1 and 2, 1951, the plaintiff Stagecrafters 
Club, Inc., its president and its manager were convicted 
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102 in the Municipal Court of the District of Columbia 
of selling liquor on the leased premises without the 
license required by Section 25-109 of the District of Colum¬ 
bia Code (1940 Ed.). When the lessor Washington Hous¬ 
ing Corporation learned of the conviction shortly there¬ 
after, it contacted representatives of the plaintiff concern¬ 
ing the wrongful use of the premises and advised that it 
considered the lease breached. The plaintiff’s representa¬ 
tives informed the lessor that the conviction was being ap¬ 
pealed and convinced the lessor that there was a good 
chance the conviction would be reversed. Thereupon the 
lessor informed the plaintiff specifically that it was not 
waiving the breach of the lease but would permit the plain¬ 
tiff to remain in possession of the premises pending the 
final outcome of the criminal prosecutions, and that rent 
would be accepted until the Appellate Court decided the 
matter only on condition that it would not constitute a 
waiver of the breach, which arrangement was agreed to by 
representatives of plaintiff. 

3. On December 20, 1951 the property was padlocked by 
the Collector of Taxes of the District of Columbia in con¬ 
nection with the District’s lien for taxes. When the lessor 
learned of this it investigated and found that there was no 
heat in the building. The lessor then requested the plain¬ 
tiff to take care of the situation which, however, lessee 
failed to do. Thereafter, the lessor received the key from 
the District of Columbia and turned it over to the defend¬ 
ant, which had acquired an option to purchase the prop¬ 
erty, for the purpose of custodial care of the premises. The 
plaintiff has not been in possession of the premises since 
they were padlocked. 

4. Under date of January 2, 1952, the Deputy Collector 
of Internal Revenue notified the lessor Washington Hous¬ 
ing Corporation that by virtue of warrants for distraint 
for Federal taxes in the amount of $4,381.06 owed by the 
plaintiff Stagecrafters Club, Inc., he had levied on 
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103 the leasehold interest of plaintiff under the agree¬ 
ment between plaintiff and Washington Housing Cor¬ 
poration as personal property and that it would be offered 
for sale at public auction. The plaintiff’s interest in the 
lease was sold at public auction on January 22, 1952 to the 
defendant District of Columbia Division of the American 
Legion for the amount of taxes due, and a certificate of 
sale of said leasehold interest, duly executed by the Col¬ 
lector of Internal Revenue, was given to the defendant in 
connection therewith. Although representatives of the 
plaintiff were present at the sale, the defendant’s bid was 
the only one made. 

5. On February 11, 1952, the defendant purchased the 
property in fee simple from the Washington Housing Cor¬ 
poration. 

6. On June 17, 1952, the criminal convictions of plaintiff 
and its president and manager were affirmed by the Mu¬ 
nicipal Court of Appeals of the District of Columbia. 

7. The plaintiff filed suit in ejectment against the Amer¬ 
ican Legion on February 27, 1952, claiming the right to 
possession of the premises under the lease of August 28, 
1950 and for damages. At the trial the plaintiff abandoned 
its claim for damages. 

Conclusions of Law 

1. The leasehold interest was within the purview of Sec¬ 
tion 3690 of the Internal Revenue Code. 

2. The sale of said interest by the Federal Government 
to the American Legion was valid. 

3. Plaintiff breached its lease by selling alcoholic bever¬ 
ages on the leased premises in violation of the Code of 
Laws for the District of Columbia. 

4. The breach of the lease by plaintiff -was not 
waived. 
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104 5. No formal proceedings to repossess were neces¬ 

sary, defendant being rightfully in possession and 
plaintiff having been out of possession since December 20, 
1951. 


R. B. Keech 
Judge 
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Filed Mar 31 1953 


Addendum 

In connection with settling the findings of fact and con¬ 
clusions of law in this case, the plaintiff has urged an error 
in the admission of evidence which was raised but not 
pressed at the trial, and therefore not considered in the 
court’s opinion. The plaintiff contends that the record of 
its conviction and the convictions of its president and mana¬ 
ger were not admissible as proof of the facts on which the 
convictions were based, hence there was no evidence at the 
trial of any breach by the plaintiff of the covenant in the 
lease that the premises in question would not be used for 
an unlawful purpose. 

The court recognizes that for many years the majority 
of courts have followed the general rule that a judgment 
in a criminal proceeding is not admissible in a civil action 
to establish any fact determined in the criminal trial. How¬ 
ever, “the rigid rule of exclusion of judgments in criminal 
cases as evidence in civil cases involving the same facts has 
been relaxed in recent years by some courts in particular 
situations. Thus where a party to a civil case has previous¬ 
ly been convicted in a criminal case of a crime relating to 
the same factual situation which is in issue in the 
106 civil case, it has sometimes been held that the record 
of his conviction is admissible against him, on the 
ground of estoppel or public policy.” 1 

Those courts which recognize an exception to the general 

l New York Life Ins. Co. v. Murdaugh, 94 F. 2d 104; Austin v. U. S., 125 
F. 2d 816, and cases there cited; Wigmore, Third Ed., 5$ 1346a, 1671a. 
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rule of exclusion differ as to the weight to be accorded the 
criminal conviction.- Some receive the judgment of con¬ 
viction as conclusive evidence of the facts on which it was 
based; some receive it as prima facie evidence of such facts, 
subject to rebuttal. Certain courts limit application of the 
exception to those cases in which the convicted person seeks 
to take advantage of rights arising from the crime of which 
he was convicted, such as cases in which one convicted of 
arson seeks to collect on a fire insurance policy, 3 or a bene¬ 
ficiary convicted of murdering the insured seeks to recover 
under a life insurance policy. 4 

Because of the difference in the degrees of proof in crimi¬ 
nal and civil proceedings, an acquittal in a criminal case 
should not constitute an adjudication of the same facts 
when raised in a civil case. 5 So, too, if the criminal case 
is of such nature that the conviction could have been based 
on proof of only part of the facts charged, and it is there¬ 
fore impossible to determine precisely what facts were de¬ 
termined as the basis of the conviction, the criminal con¬ 
viction would be of no probative value to establish the same 
facts when raised in a civil case. 6 
107 However, where the issue in the criminal case was 
clear, the defendant appeared, was represented by 
counsel, had an opportunity to testify and present his wit¬ 
nesses and to cross-examine the witnesses against him, and 
was duly convicted, there is no sound reason why the judg¬ 
ment of conviction should not be admitted in a civil case 
based on the same facts as at least prima facie evidence of 
those facts. 

It may be argued that in prosecutions for some misde¬ 
meanors the offense charged is not of sufficient importance 

2 Annotation, 18 A. L. R. 2d 1299. 

3 Eagle, S. $ B. D. Ins. Co. v. Heller , 149 Va. 82, 140 S. E. 314, 57 
A. L. R. 490. 

4 Austin v. U. S., supra. 

5 Hammel v. Little, 66 App. D. C. 356, 87 F. 2d 907; Tennessee Odin Ins. 
Co. v. Dickey, 190 Tenn. 96, 228 S. W. 2d 73, 18 A. L. R. 2d 1284; Schlindcr 
v. Royal Ins. Co., 258 N. Y. 310, 179 N. E. 711, 80 A. L. R. 1142. 

6 New York $ Cuba Mail S. S. Co. v. Continental Ins. Co., 117 F. 2d 404, 
concurring opinion of Augustus N. Hand, C. J. 
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to warrant the defendant’s contesting it to the fullest ex¬ 
tent, and that under such circumstances the conviction 
should not estop the defendant to challenge the same facts 
in a civil proceeding. This objection is met if one holds the 
criminal conviction to be only prima facie evidence in the 
civil case, subject to rebuttal and to be given such weight 
as the trier of the facts deems proper. Where the criminal 
prosecution has been actively defended and no rebutting 
evidence is offered, the court is warranted in holding the 
conviction conclusive proof of the facts in the civil action. 

No District of Columbia case on this point has been called 
to the court’s attention. Other federal courts, 7 as well as 
the courts of Maryland 8 and Virginia, 9 have recognized ex¬ 
ceptions to the rule of exclusion. 

On the facts of this case, where the sole issue determined 
by the Municipal Court convictions of the plaintiff and its 
officers was the sale of liquor on the leased premises in 
violation of §25-109 of the District of Columbia Code, this 
court holds that the judgments of conviction were admissi¬ 
ble as prima facie evidence of the unlawful use of the leased 
premises by the plaintiff, and, the convictions having been 
affirmed by the Municipal Court of Appeals for the Dis¬ 
trict of Columbia and there being no rebutting evidence, the 
convictions were conclusive proof of that fact. 

In a situation such as this, common sense and good judi¬ 
cial administration dictate that the civil court shall not 
retry at length, more than two years after the occurrence, 
issues which were fairly determined in the criminal pro¬ 
ceeding, when the evidence was fresh, by a competent tri¬ 
bunal after full litigation by the party against whom the 
conviction is offered in evidence. 

However, in this case, even if it be held that evidence of 
the convictions "was improperly received and that the rec- 

1 New York Life Ins. Co. v. Murdaugh, supra; Austin V. U. S., supra; New 
York Cuba Mail S. S. Co. v. Continental Ins. Co., supra; TJ. S. v. Gramling, 
180 F. 2d 498. 

8 Wald v. Wald, 161 Md. 493, 159 A. 97. 

9 Eagle, S. # B. D. Ins. Co. v. Heller, supra. 
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ord contains no evidence of the unlawful use of the prem¬ 
ises in question, the plaintiff’s action must fail, as any in¬ 
terest which it had in the lease was acquired by the defend¬ 
ant under a valid tax sale by the federal government. 


March 31, 1953. 


E. B. Keech, 
Judge. 


# 
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Judgment 

This action came on to be tried before the Court, and the 
evidence adduced by the parties having been heard and the 
Court having made its findings of fact and conclusions of 
law, it is hereby 


Adjudged, Ordered axd Decreed : 

That the action brought by the plaintiff, Stagecrafters 
Club, Inc., be and the same hereby is dismissed on the 
merits. 

R. B. Keech, 

Judge. 

March 31,1953. 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

4 Mr. Friedlander: I have first, which I offer as 

Plaintiff’s Number 1, a certified copy of the certi¬ 
ficate of incorporation of the plaintiff, Stagecrafters Club. 
The Court: No objection? 

Mr. Artis: No. 

The Court: It will be received. 

• *•**•*••• 
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Mr. Friedlander: The plaintiff offers as Plaintiff’s Ex¬ 
hibit Number 2, already marked by the pretrial court, the 
lease upon which the plaintiff relies. 

• #**•#•*•* 

Mr. Artis: No objection. 

The Court: And that lease bears date of 1950 and 
5 extends for ten years. 

#••*#•••*• 

Frank T. Fuller 

Q. You are an attorney? A. I am. 

*•••••••*• 

Q. Did you act on behalf of Washington Housing Cor¬ 
poration and give an option to purchase to the American 
Legion, District of Columbia division, during the year of 
1951? A. The Washington Housing Corporation gave such 
an option. 

• •••#••••• 

8 Q. Mr. Fuller, I call your attention to the period 
during 1951 of October, November and December, 

and ask you whether or not you were in the country during 
all that period. A. I left on November the 16th and re¬ 
turned on December the 20th. 

Q. Do you recall whether or not a gentleman from the 
Internal Revenue Bureau called upon you, either prior to 
the time you left the country or after your return? A. 
Yes. That was after my return, and my recollection is it 
was immediately after Christmas, either December 26 
or 27. 

9 Q. Do you have with you in any memorandum, or 
do you remember the name of the man that called 

upon you? A. I think I have a memorandum. (Searching 
papers) I think the man’s name was Bell. 

• •*••*•**# 
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Q. Do you recall whether or not he requested of you and 
obtained from you your copy of the lease, the landlord’s 
copy of the lease— A. Yes. 

Q. —between Washington Housing Corporation and 
Stagecrafters ? A. He requested the original of the lease 
at that time, that had been recorded, the original one. 

Q. That is the copy which you retained after it was 
executed? A. Well, my recollection is, it was executed in 
triplicate. One copy was given to the Stagecrafters, one 
copy was retained in our files, and one copy was put of 
record. This copy was the one that was put of record. 
• *•**•*••* 

A. Yes. He asked me to let him take it with him, 

10 and I asked him to give me, if he would have a 
photostat copy for us. 

Q. Did he take it with him? A. He took it with him. 

Q. And did he later return and give it back to you or 
give you a photostat of it? A. Yes, and he gave me a 
photostat of the lease and a letter of— 

• #•#•••••* 

A. —warrant of distraint. 

Q. I show you a photostat and ask you if that is a 
correct photostat of the letter of distraint, as you call it. 
A. I have the original here. I think that is. 

• ••••••••• 

11 Mr. Friedlander: May I then offer this as Plain¬ 
tiff’s Number 4. 

• ••••••••• 

The Court: Then I understand that to be what, Mr. 
Friedlander? 

Mr. Friedlander: That is a letter from Donald P. Sulli¬ 
van, Deputy Collector, to the Washington Housing Corpo¬ 
ration, dated January 2, 1952, on the stationery of the 
Internal Revenue Service. 

• ••••••••• 
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The Court: For my information, this is really just ad¬ 
vising them that they are levying on this particular 
property; is that correct? 

12 Mr. Friedlander: I think that is the levy. 

• ••*•••••# 

Mr. Friedlander: If it was such. 

We offer in evidence at this time, with the kindness of 
Mr. Artis, who furnished it to me, the certified copy of 
a deed from the Washington Housing Corporation, dated 
the 11th of February, 1952; and the grantee under the 
deed is the Department of the District of Columbia, the 
American Legion, a body corporate under the laws in force 
in the District of Columbia; and it refers to the property 
which is involved here. I think we can stipulate that. 

• **•#*#•*# 

14 Q. Was any other paper served upon you besides 
this letter, by the agents, or any other document? A. 

I have no personal recollection of it. I might find some¬ 
thing in the file. 

• ••••••••* 

15 A. I don’t find any other. 

The copy that was taken by the agents was one of the 
triplicate originals, and it was the one that had been 

16 at the Recorder of Deeds’ office? A. It was the one 
that had been recorded at the Recorder of Deeds’ 

office, and my recollection is that it was a triplicate. Mr. 
Friedlander may have a better recollection, because he 
drew the leases up. 

• ••••••••* 

17 The Court: The American Legion is now occu¬ 
pying the premises in question, to the exclusion of 

the plaintiff? 

Mr. Artis: Yes, that is right, Your Honor. 

Mr. Friedlander: That is the plaintiff’s case. 
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Frank T. Fuller, 

the witness already on the stand for the plaintiff, having 
been previously duly sworn, was examined and testified 
further, on behalf of the defendant, as follows: 

• ••••••••# 

18 Q. Did there come a time when it came to your 
attention that they had been convicted of selling 

whisky upon the premises? A. Yes. 

Q. Around what month was that, if you can recall? 

Mr. Friedlander: He asks if it came to his attention, 
if Your Honor please, meaning somebody told him. I 
know there is no jury here, and I know Your Honor 
wouldn’t consider that as evidence, but in order to keep 
the record straight, unless the person was the plaintiff 
or it was told to him in the plaintiff’s presence, I don’t 
see how— 

Mr. Artis: We will connect it up immediately with con¬ 
versations with the other side. That is just introductory. 
Mr. Friedlander: I see. 

• ••••••••• 

A. It was either in April or the first part of May of 1951. 
Q. Did you thereafter talk to the representatives of the 
Stagecrafters as to what conditions you would accept rent, 
further rent, upon? A. Yes. I talked to two parties from 
the Stagecrafters. I had put a notation on the rent card 
to call it to my attention when the rent was next paid. 

19 Q. And had they advised you that they were ap¬ 
pealing the conviction in the lower court? A. The 

first conversation was not with Mr. Meserole or Mr. Fer- 
roni or Mrs. Jones, who normally brought the money to 
pay the rent. On May the 10th they sent someone else 
with the money, and I told them, whomever it was, that 
we would only accept it without waiver of any of the 
terms of the lease, and I gave them a receipt specifying 
that condition. 

Mr. Ferroni then came in to see me about it. 
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The Court: Who is that? Mr. Ferroni? 

The Witness: Mr. Ferroni. He at that time claimed to 
be the president of the Stagecrafters Club. 

A. (Continuing) He told me that they were going to 
appeal the case, and that he wished we would wait until 
the appeal was acted upon before we took any action. He 
also told me the defense which they had in that case; and 
based on his statements, I thought there was a reasonable 
chance that the conviction would be reversed. 

• #••*•**•# 

Q. Do you have the card there with the notation on it 
that rent pending the appeal was accepted only on condi¬ 
tion that there not be a waiver? A. Yes. That is in my 
own handwriting, and on the rent card. 

20 Q. Is this a document kept in the regular course 
of business— A. That is an original— 

Q. —of Washington Housing Corporation? A. That is 
an original record. 

• •**•**•** 

A. I made this notation concerning the waiver. 

Q. Would you read what that notation says? A. 1 ‘Ac¬ 
cepted without waiver of breach of covenants.’’ 

Q. And that was to last until there had been, the appeal 
had been decided? 

• ••••••••• 

The Court: All right, “Accepted without waiver of 
breach.” 

• ••••••••* 

We will make this Defendant’s Exhibit Number 1, 

21 so we won’t get lost. 

The Court: I assume that is one of your rental cards 
relating to this particular premises. 

The Witness: That is our rental card. 
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Q. Now, Mr. Fuller, can you tell me whether or not there 
was placed on a receipt, a notation that the money, that 
the rent being paid from and after the time of this con¬ 
versation, was being accepted without waiving your right 
to evict if it ultimately should be held that they were guilty 
of unlawful conduct on the premises ? A. On May the 10th 
I wrote the receipt myself and noted such a condition. 
Subsequent receipts of October the 11th, Novem¬ 
ber the 13th, and December the 11th also had similar 
notations. 

Q. Do you have copies of those receipts? A. Yes. These 
are carbons that we make of every receipt issued by the 
company. 

Mr. Artis: I would like to have the receipts marked for 
identification as Defendant’s Exhibit 2. 

*•****••*• 

23 The Court: And that is Defendant’s Exhibit 2, 
consisting of eight receipts. They are received. 

• •••*••••• 

24 Q. Now, Mr. Fuller, did there come a time when, 
to your knowledge, the property that the Washington 

Housing Corporation leased, of which you are an officer, 
that’s involved in this case, was padlocked? A. Yes. 

Q. And who was it padlocked by? A. By the Collector 
of Taxes of the District of Columbia. It came to my atten¬ 
tion on December the 20th. 

25 Mr. Artis: Well, it is relevant for several reasons, 
Mr. Friedlander. You have a damage claim for 

$10,000 in damages,— 

Mr. Friedlander: We didn’t prove any—we have waived 
that. We offered no evidence on that. 

*••**••••* 
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Cross Examination: 

• ••••••••* 

26 Q. As a result of his contact with you and his 
discussion of various matters, did there come a time 

when you prepared and delivered the paper which has been 
marked Plaintiff’s Number 3, the option agreement? 

• **•**•*•• 

A. I didn’t execute it. It is an executed option, and 
it -was done after a conference with representatives of the 
American Legion. 

Q. Well, it wasn’t important about who did it; but the 
fact is, it was done and delivered to the American Legion; 
is that right? A. It was delivered to a representative. 

Q. Did you, among other things, discuss with the Ameri¬ 
can Legion at that time the fact that they had to buy up 
or acquire the existing lease? A. I don’t think I put 

27 it that way. We wanted to be released—we had had 
a great deal of trouble with the lessee and we wanted 

to be released of any and all obligation under the lease. I 
didn’t care how they acquired it or bought it or anything 
else. 

• •••*••••• 

28 Q. There did come a time, did there not, when you 
arranged to sell the property and you prepared, or 

your office prepared, a deed? A. There came a time when 
we entered into an entirely separate contract for the sale 
of that property. 

Q. Well, now, you had the option and you extended it 
to February the 10th, did you not? A. That is correct. 
But the settlement and sale was not made under that option. 

Q. When was it that the American Legion went into 
possession, if you know? 

A. They went into custody the latter part of January 
or the first part of February. 

Q. I noticed you used the word custody instead of pos¬ 
session. A. When they went into possession is a question 
I do not know. 
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Q. I accept your correction in using the word custody 
to represent their going into the property or taking custody 
of it. 

29 Now, at that time did you file a suit against the 
Stagecrafters for rent for January? A. We filed 

suit in the Landlord and Tenant Court for possession for 
nonpayment of rent on February the 11th, and we filed 
this suit on the same day. 

Q. You said February 11th. You meant January 11th, 
didn’t you? A. I think you are right, January. 

#•••*••••• 

A. On the same day we filed a similar suit, debt suit, 
with an attachment before judgment. 

• •••*••••• 

Q. I show you the original Landlord and Tenant suit 
and ask you whether you have ever seen it before. A. 
Well, I presume that I have. I don’t recall. 

• *•••••••• 

30 Q. It is brought by your corporation, Washington 
Housing Corporation? A. Yes, we were the plain¬ 
tiff in that. 

• ••••••••• 

Q. Isn’t it a fact that in that suit, the Washington 
Housing Corporation referred to the present plaintiff, who 
■was the defendant in that case, as: 

“The premises are in possession of the defendant, who 
holds them as lessee, tenant of the plaintiff.” 

That was a correct statement, was it not, at that time? A. 
Well we considered them as lessee at that time. 

Q. And did you not at that point, or you had not at that 
point canceled the lease or declared it void or breached? 
A. We had declared it breached but we hadn’t attempted 
to enforce the breach. 

Q. Will you tell me when you declared the lease breached? 
A. On May the 10th, 1951. 
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Q. What steps did you take when you declared it 

31 breached? A. We agreed to delay any action until 
the Court of Appeals affirmed or reversed the con¬ 
viction. 

Q. And outside of that action, which was to be delayed 
until certain things transpired, you did nothing further 
about that so-called breach? A. No. We had already 
agreed that we would wait until the Court of Appeals had 
decided it. 

Q. Did you ever declare the lease breached? I mean 
finally, without this delaying period. A. We regarded it 
as breached. 

Q. When did you declare it breached and terminated? 
A. The word declare confuses me, Mr. Friedlander. I 
don’t know—I told them that it had been breached in May. 

Q. Let me explain to you what I mean. A. If that is 
a declaration, it is a notice that we notified them it had been 
breached, and they claimed that they were not guilty, and 
improperly convicted, and by agreement we delayed any 
action under it until the Court of Appeals had determined 
their guilt or innocence. 

32 The Court: Let me see if I understand, see if this 
helps you. 

I understand that he did have a conversation with repre¬ 
sentatives of the plaintiff as of May 10, 1952, wherein— 

• •#*•••#•• 

The Court: I beg your pardon; ’51 is right. 

(Continuing) —May 10, 1951, wherein he advised them 
that he considered this matter breached by virtue of what 
had transpired, but that at the instance of representatives 
of the plaintiff, he withheld action until action by the 
Municipal Court of Appeals, because he, Mr. Fuller, thought 
that they might have a good chance to reverse the action. 

Is that the fact? 

The Witness: That is exactly correct. 
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Mr. Friedlander: Now the question was, Did he ever at 
any time exercise the action which he had delayed exercis¬ 
ing: namely, the actual termination of the lease. 

The Court: That is another question. 

What, if anything, did you do subsequent thereto, other 
than these receipts that you speak of? 

• • # * * • * # - • • 

33 The Witness: With regard to that matter, we 
didn’t take any action, because the Court of Appeals 

had reached no decision. That came up after this sale 
and settlement. 

**•*#•***• 

The Witness: However, their nonpayment of rent in 
January — 

• •*••••#•• 

The Witness: —was another allegation of a breach that 
we filed on January the 11th. 

Q. You dismissed that action, did you not? A. Well, the 
action was dismissed because at the time, we notified the 
American Legion that inasmuch as there was a question of 
whether they or the Stagecrafters were in possession, we 
'would either join them in the action or they would have to 
pay the rent; and they paid the rent. 

***•*••*•• 

The Court: He said he did. 

Q. I show you the precipe dated the 11th of February, 
1952. A. This action was dismissed. 

• ••****••* 

34 Q. No, I show you the deed. Look at that date. 
The 11th of February. Is it a coincidence that that 

is dated the same day as the dismissal? A. I didn’t notice 
the date of the dismissal. 
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Q. It is the 11th of February. 

The Court: 1952? 

Mr. Friedlander: ’52. 

• ••••*•••# 

Q. (Continuing) And the deed is also dated February 
11, 1952. I ask you whether that was a coincidence. A. 
The appointment for settlement was made by representa¬ 
tives of the American Legion; and why it happens to be 
the same date I wouldn’t know. I wouldn’t know that 
there was any connection between them. 

• ••*•*•*## 

A. The settlement was at the Columbia Title Company, 
and the courthouse is across the street. It may be that 
Mr. MacNichol did both at the same time for a matter of 
convenience. 

Q. But you know at that time that the Stage- 
35 crafters were claiming that you weren’t letting them 

have possession under the lease and that they 
oughtn’t to pay any rent until you gave them possession. 
Isn’t that right? A. I didn’t deny them possession. 

Q. Well, wasn’t their claim in the suit that “You let us 
have possession, and we will pay you the rent”? A. No. 
The claim in the suit was that the American Legion was in 
partial or exclusive possession, and the court didn’t know 
whether the American Legion was in possession or whether 
you, Stagecrafters, were in possession, and we were inter¬ 
ested in getting $1100 rent. 

Q. Well, do you recall that I had a certified check in 
my possession that day in court when we tried the case? 
A. I asked you to give it to us. 

Q. And I said I would give it to you when you got the 
American Legion out. A. We didn’t deny you possession. 

Q. Hmm? A. We didn’t do anything to deny you pos¬ 
session. 
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A. If you bad paid the rent, we would have taken no fur¬ 
ther action. * * * 

36 Q. This card which has been marked Defendant’s 
Exhibit Number 1 for identification, contains some 
handwriting on it in pencil, and I think you said it was 
your handwriting. A. These three lines are in my hand¬ 
writing. These other items are not. 

Mr. Friedlander: The witness is referring— 

The Witness: This is my handwriting. 

Mr. Friedlander: Let me state, so the record will indi¬ 
cate something, the witness is referring to the words in 
pencil, 

“Accepted without waiver of breach of covenants.” 

• ••••••••• 

40 Now, Mr. Fuller, I have in my hand certain papers 
in connection with a landlord and tenant suit which 

41 has, I believe, been offered in evidence, and it has 
been identified that this suit was filed in January 

of 1952. Let me ask you this. 

That suit was filed between the time the Stagecrafters 
were convicted in the lower court and the time their appeal 
was decided in the upper court; is that correct? A. That 
is correct. 

Q. And the basis of this suit is that in addition to the 
breach as to which there was the agreement, they had 
failed to pay their rent? 

Mr. Friedlander: Objection, if Your Honor please. The 
case itself states what its terms are, the basis of the suit, 
the complaint does, and the counsel’s statement is not based 
on the evidence in this case. 

The Court: It is a fact that the suit was filed between 
the conviction in the lower court— 

Mr. Friedlander: That part— 

The Court: All right, sir. 
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Mr. Friedlander: But the suit was filed solely for non¬ 
payment of rent. It so states. 

Mr. Artis: If you inferred I meant it was filed on the 
other grounds, that was erroneous. This suit was filed 
purely for nonpayment of rent. 

42 The Court: I understand, under the conditions, 
whatever they were, that were prevailing at that 

time. 

Mr. Artis.: That is right, Your Honor. 

I don’t believe I offered in evidence formally the card. 
Mr. Friedlander read from it. 

#•••#*•*** 

The Court: It is received. That is 1, isn’t it? 


Q. Mr. Fuller, so that we will clear some of these facts 
up, this option agreement that Mr. Friedlander has exam¬ 
ined you with respect to was drawn during the period that 
I have mentioned, too: namely, between the time of the 
conviction in the lower court and the appeal to the upper 
court? A. Between the time of the conviction and the ren¬ 
dering of the opinion in the upper court; that is right. 

The Court: While you are there, give me the date of the 
conviction, if you can. 

Mr. Artis: I can, Your Honor, right here. 

The Court: And then the opinion. I think -some- 
43 body gave me the opinion. 

Mr. Artis: We have the record of the cases over 
here, Your Honor. 

The Court: I just want the date. 

Mr. Artis: The dates are these. 

On May 1st, 1951, the lower court found the Stagecraft- 
ers guilty. 

On June the 17th, 1952, their conviction was affirmed by 
the Municipal Court of Appeals. 
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Q. Mr. Fuller, Mr. Friedlander has asked you once or 
twice w r hether you took any action in connection with the 
breach involving the sale of whisky on the premises. 

Now I ask you if there did not come a time, to your 
knowledge, when the lease was acquired by the American 
Legion as a result of a tax sale. 

Mr. Friedlander: I am going to object to that question. 
It calls for a conclusion that Your Honor must reach. 

The Court: What is that? 

Say your question again, will you? # * • 

Mr. Artis: What I asked him, in substance, was that if 
there did not come a time— Well, I prefaced my question 
this way. I said Mr. Friedlander had asked if he had taken 
any action under the lease in connection with the 
44 violation involving the selling of the whisky; and 
then I said, having that in mind, I ask you if you 
don’t know” that there came a time when the American 
Legion purchased the lease at a tax sale, the lease agree¬ 
ment at a tax sale,— 

#*•**••••• 

The Court: Well, all of what he said is a fact, isn’t it, 
Mr. Friedlander? 

Mr. Friedlander : No. 

The Court: All right, wdiat isn’t? 

Mr. Friedlander: He says— 

The Court: No, I am not asking what he -says, but I un¬ 
derstand there did come a time when the American Legion 
did buy it at a sale. 

Mr. Friedlander: Yes, but I don’t want this witness’ an¬ 
swer to be construed— 

The Court: He doesn’t need to answer if you say that is 
a fact. 

Mr. Friedlander: No. They attempted to make a pur¬ 
chase. Actually, that is the real question in the case. 

The Court: They did in fact attempt to purchase it? 

Mr. Friedlander: Yes, they attempted it then. 
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The Court: All right, so that is the answer to your ques¬ 
tion. 

45 Q. And that purchase by the American Legion was 
also within this period that I have mentioned; 

namely, between the conviction in the lower court and the 
affirming of the conviction in the upper court? A. That is 
correct. 

Q. Now, Mr. Fuller, I understand you to say, in response 
to some of Mr. Friedlander’s questions, that you had had 
considerable difficulty with the Stagecrafters as tenants. 
A. Yes, we had had. 

*•••*•*••* 

46 Q. Now, did there come a time, Mr. Fuller, when 
there was an agreement prepared relative to the pur¬ 
chase of the fee title to the property by the American 

Legion from the Washington Housing Corporation? 

47 A. Yes. 

• #*•#**## 

A. I have an executed copy of the agreement. * * # 
Q. Under what date is that? A. February the 8th, 1952. 

#*••#**••« 

Mr. Artis: —I should like at this time to offer in evidence 
the executed agreement for the purchase of the property in 
question. 

The Court: That is Exhibit Number 3. * * * 

#•**##*##* 

The Court: All right. That is the agreement between 
the American Legion and the Washington Housing? 

Mr. Artis : That is right, Your Honor, for the purchase 
of the fee title to the property. 

48 The Court: We have got the option, and we have 
got the deed, and this is the only agreement? 

Mr. Friedlander: That is supposed to be the agree¬ 
ment. 
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49 The Court: All right, sir, I think I will receive it. 
Received as Defendant’s Exhibit 3. 

*•*###•••* 

Q. Mr. Fuller, the property was purchased pursuant to 
the terms of this agreement? A. The 'Settlement was made 
by the American Legion pursuant to that agreement. 

Q. Mr. Fuller, I believe you said in response to a ques¬ 
tion by Mr. Friedlander that sometime prior to the acqui¬ 
sition of the lease by the American Legion, there had been 
a padlock put upon the property. A. Yes. The padlock 
was put on the property— 

Mr. Friedlander: Objection is made to that question the 
same as it was before, if Your Honor please, except that 
before he was only offering that evidence in order to show 
no damage. 

#•**#*•••• 

Mr. Artis: I was going to show the manner in which pos¬ 
session was turned over to the Legion. That was my pur¬ 
pose at this time, rather than relating to the subject 

50 of damages. 

Q. Will you explain what you meant by the use of that 
expression? 

The Court: I think I will assume he means there is a 

lock on it, and under Government authority, wasn’t it? 

• *•••••••• 

Mr. Artis: —it is a little different from that. 

The Court: All right, go ahead. 

The Court: As a result of certain information, you did 
what, sir? 

The Witness: That is right 

A. (Continuing) As a result of information I received, 
I inspected the premises and found that a padlock 

51 had been placed on the front door of the main 
entrance, and I checked through the building and 

found that there was no heat in the building. I then 
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notified Mrs. Jones, who was alleged to be the president of 
Stagecrafters, that there was no heat in the building, and 
that the plumbing there was— 

Mr. Friedlander: I must object. He says alleged. I think 
we ought to know by whom. 

The Witness: She held herself out as president, and at 
various times both Mr. Meserole and Mr. Ferroni told me 
she did have charge of it. So I assumed at the moment that 
she did have authority. 

A. (Continuing) And she said that she was not— 

Mr. Friedlander: Objection as to what she said, if Your 
Honor please. 

The Court: The president of the Stagecrafters Club, sir? 

• #•••••••• 

The Court: I think I will receive it, if she is holding her¬ 
self out to be. I will hear it on that basis, and of course 
subject to anything that you have in the way of correction. 


52 Mr. Fuller, in your dealings with the Stagecrafters 
Club, were you dealing with her as a representative 
of them ? 

The Witness: In the beginning, we dealt with Mr. Mes¬ 
erole and Mr. Ferroni as the representatives. Along, after 
several months, there seemed to be, and I learned from all 
of them, that there had been a disagreement between them, 
and it was she who brought in the rent each month up to 
the May payment, at which time they sent someone whom 
I did not recognize as being connected with the Stage¬ 
crafters. 


The Witness: So she had been the one to pay the rent, 
she had held herself out to be the president, and she had 
negotiated for them with us. 
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A. (Continuing) I inspected the building, as I said. I 
found no heat in the building. I notified her that there 
would have to be heat in the building or the plumb- 

53 ing and heating equipment would be jeopardized; 
and she refused to have any heat put in the building, 

although the heating equipment was accessible from the 
outside. The padlock did not prevent anyone from going 
in to provide heat. 

I then went to the Collector of Taxes, Mr. Pearson, and 
complained to him— 

• #•«•••••• 

A. (Continuing) —that our property was in jeopardy, 
and I demanded of him that he remove the padlock. 

The padlock was not removed. 

The rent had been paid to January 31st, and the lease, 
which is in evidence, provides a ten-dav period of grace. 
We waited until the 11th of January, at which time we filed 
the landlord and tenant suit for possession, and filed the 
debt suit with an attachment before judgment on that same 
date, although we did not execute the attachment at that 
time. 

Q. Mr. Fuller, did there come a time when you re- 

54 ceived keys to the padlock or gained admission to the 
property? A. Yes. 

Q. Who gave them to you? 

A. (Continuing) They were given to me by a representa¬ 
tive of the Collector of Taxes. 

#*•**•••** 

Q. That is, of the District of Columbia? A. Of the Dis¬ 
trict of Columbia. I have a receipt here that I signed for 
them, if you wish it. 

##•*•••••# 
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55 A. There was a statement made to me and a letter 
of instructions, copy of which I have. 

#•*••••*#* 

Q. As a result of the statement, to whom did you turn 
the keys over? A. To answer your question as exactly as 
you asked it, I turned it over to Mr. Jacobi for custodial 
purposes. 


Q. Do you recall meeting a Mr. Barrett? A. Yes, I met 
him. 

Q. Did he tell you that he represented the Stagecrafters? 
A. No. 

Q. Did he tell you he represented Barbara Walker 
56 Jones? A. No. 

Q. Did he tell you he represented the American 
Legion? A. Yes. 


A. He joined in one or two conferences about the trans¬ 
action prior to the option given in October. 

Q. Did you ever, in any of those conferences, show him 
the lease, a copy of the lease, and tell him that you would 
have to be relieved of all liabilities under the lease before 
there could be a contract of sale? A. To split your ques¬ 
tion up, I am sure that I showed him the lease. 


The Witness: I told him that under no conditions 
57 would we negotiate with the Stagecrafters for the 
cancellation of the lease, and that any contract "of 
sale, the prospective purchaser would have to handle that 
negotiation. 

I also told him that under no conditions would he or any 
other broker represent us in any transaction concerning 
this property. 








36 


Q. Now, you have sort of paraphrased my words. 

I call your attention to page 42 of your deposition taken 
in this cause, and ask you if you did not say, in answer to 
the question, 

“What did you say to him about the leaser’— 
your answer was, 

“I showed him a copy of the lease and said we would 
have to be relieved of all liability under the lease before 
there could be a contract for sale.” 

A. That is substantially the same as I said, that we would 
have nothing to do with the negotiations ourselves; that we 
would have to be relieved of any liability. 

Q. I take it the answer to the question is yes, you did 
say that. 

*••••••••• 

A. I suppose so. That is what I thought. 

58 Mr. Artis: Your Honor, at this time we would like 
to offer in evidence the records in the case in the Mu¬ 
nicipal Court involving the sale of whisky, which shows a 
conviction in the lower court and an affirmance of that con¬ 
viction by the upper court. 

Mr. Friedlander: If Your Honor please, I see no purpose 
in the offer, and I object to it. If it is offered for the pur¬ 
pose of impeaching the credibility of anybody, it would not 
be necessary to offer the record. 

The Court: Do I understand that it is agreed or stipu¬ 
lated that the Stagecrafters Club was convicted in the 
Municipal Court and such conviction was affirmed? 

Mr. Friedlander: I stated so to Your Honor. It is a 
fact. 

The Court: That is what I— 

Mr. Friedlander: However, I don’t want the record to 
indicate that I waive any objection to testimony to that 
effect, because it has nothing to do with this case. 
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59 The Court: I am not sure it has something to do 
or nothing to do with it, but— 

Mr. Friedlander: Well, our position is, it does not. 

The Court: All right, sir. But it is a fact, isn’t it, that 
the Stagecrafters Club, Inc., was convicted in the Municipal 
Court and such conviction was affirmed ? 

Mr. Friedlander: That is a fact, as Your Honor asked 
me. However, I didn’t want to be in a position of stipulat¬ 
ing that I agree that is part of the evidence in this case. 

The Court: As to whether it is material or relevant, is 
what you are saying. 

Mr. Friedlander: That is right. 

The Court: But it is a fact; isn’t that right. 

Mr. Friedlander: That is a fact. 

The Court: Do you need to clutter up the record with 
those ? 

Mr. Artis: I just want, if he has admitted that it is a fact, 
that is all I want, that they did breach it. I think, however, 
it is perfectly proper to offer the original records— 

The Court: I didn’t say it wasn’t, but I was wondering 
if there was any sense of putting in something we don’t 
need if we don’t need it. If it is something you need, that 
is another proposition. 

Mr. Artis: If they state that it is a fact they were 

60 convicted in the lower court, and the dates, I would 
like to have the dates appear, that the conviction in 

the— 

The Court: I think Mr. Friedlander gave you those. 

Mr. Friedlander: I told you. I gave those. April 3, 
1951, was the date of trial. 


Mr. Friedlander: Decided by the Municipal Court of Ap¬ 
peals June 17,1952. 


61 Mr. Friedlander: That is what the Municipal 
Court records show, too. 
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Mr. Friedlander: Yes. 

Your Honor, I would like to get this part very definite in 
Mr. Artis * mind so he will understand my position. 

I state to the Court as a fact, these things, because they 
are a fact. If evidence is necessary to prove them, we 
waive it. 

However, we don’t admit for one minute that this evi¬ 
dence is admissible for the purpose of showing a breach of 
the lease or for any other purpose. If counsel claims there 
was a breach of the lease because of the sale, then it was 
their duty to file their landlord and tenant suit and prove it. 
• ••••••••• 

62 The Court: According to what I got from you, 
Mr. Friedlander, the trial started April 3, 1951; 
there was a conviction April 3, 1951; and that conviction 
was affirmed June 17, 1952 by the Municipal Court of Ap¬ 
peals. 

Mr. Friedlander: I think Your Honor should add, too, 
that the suit was the District of Columbia vs. Stagecrafters, 
Inc. 

The Court: The District of Columbia vs. Stagecrafters, 
Inc. And what was it for, Mr. Friedlander? What was the 
basis of the action; do you know? 

Mr. Friedlander: It says on there, there were four counts 
of keeping for sale and selling alcoholic beverages with¬ 
out license, violation of D. C. Code, 1940, 25-109. 

The Court: 25-109, selling without license. 

Mr. Friedlander: That was the charge. 


Mr. Friedlander: The officers were also prosecuted at 
that time. 


63 Herbert J. Jacobi 

*••••••••• 

Q. Mr. Jacobi, your full name is what, please? A. Her¬ 
bert J. Jacobi, J-a-c-o-b-i. 
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Q. Are you connected with the American Legion? A. I 
am, and have been for some time. 


Q. Did there come a time when you were looking 

64 for suitable headquarters for the Legion? A- Yes, 
that is correct. 

Q. Was the property forming the subject matter of this 
suit called to your attention? 

• ••••••••• 

A. It was called to my attention specifically in 1951 by a 
representative of Russell S. Barrett, the real estate broker. 
Prior to that, some few years prior, I should say, the mat¬ 
ter was called to our attention, but we didn’t feel inclined 
to purchase it at that time. That was probably in 1946. 

Q. As a result of having the property called to your 
attention in 1951, what was done? A. Well, when the mat¬ 
ter was called to my attention by a representative of Mr. 
Barrett, I had no hesitancy in stating that I had been in¬ 
formed previously that there was a tenant in the premises 
which had a long lease, and that I understood that unless 
the lease could be acquired or turned in in some fashion, 
there was no point in trying to purchase that property. 
Shall I continue? 

Q. Did you go to the property to see it? A. Well, not 
just at that time. I was told that Mr. Barrett, who had the 
matter in hand, was friendly with the tenant or some- 

65 one connected with the tenant, and that he could ar¬ 
range for the acquisition of that lease. So that 

started the negotiations. 

Q. All right, then, what followed next? A. Sometime 
after this first reference was made to the building—and the 
exact date I do not know; it is immaterial—arrangements 
were made for me to visit the property and inspect it. 

I don’t know whether it was just at that time or just sub¬ 
sequent thereto, Mr. Barrett had told me that he had been 
in contact with Mr. Meserole, whom I did not know up to 
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that time, and that Mr. Meserole said that he would be 
willing’ to sell the lease for $6000. I think that was before 
I inspected the property. 

In any event, I went down there to inspect it, and met 
Mr. Barrett and his assistant or agent, and at that time I 
met Mr. Meserole for the first time in the building. 

There was a Mr. Ellison present, who I understood 
worked for the Stagecrafters Club; and Mr. Ellison took us 
through the building from top to bottom and showed us the 
building. That is correct. 

##•**•*•*• 

66 A. Having been advised through Mr. Barrett, who 
was supposedly in contact with Mr. Meserole, indi¬ 
cating that the lease could be purchased for $6000, the ques¬ 
tion arose in my mind, what that covered, and whether or 
not it included some fixtures. 

As I understood from Mr. Barrett, he made some inquiry 
of Mr. Meserole and was advised and passed on the infor¬ 
mation to me that that did not include any fixtures, or the 
contents of the building, but that for an additional fee of 
$2500, that could be obtained. So that raised in my mind 
what contents were there that was worth $2500. 

So arrangements were made to revisit the place, to really 
see what the contents amounted to. We were shown 
through the building at that time by Mr. Ellison again, and 
we took note of the tables and chairs and things that were 
not nailed down. 

Upon inquiry of Mr. Barrett and of Mr. Meserole, what 
did the $2500 cover, the answer was, everything that wasn’t 
nailed down. So that we took note of the contents of the 
building at that time. 

However, on that second visit Mr. Barrett, met in the 
building a Mr. Jones, who was the husband of Mrs. Bar¬ 
bara Walker Jones, whose name appears in one fashion or 
another in the lease. Mr. Jones then had a conver- 

67 sation with Mr. Barrett— 
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68 The Witness: I said that Mr. Barrett met a man 
by the name of Mr. Jones. I saw Mr. Jones. I saw 
them holding a conversation. I was not <so close as to hear 
what they said, so I couldn’t repeat what they said. 

70 Q. Did there come a time, Mr. Jacobi, when title 
was ordered in connection with this property? 


The Witness: Yes, title was ordered, sir. 


Q. Did that report disclose that there were any outstand¬ 
ing tax items against the Stagecrafters ? 

Mr. Friedlander: We object. The report’s the best evi¬ 
dence. 


71 Q. I hand you a document, Mr. Jacobi, and ask if 
you can tell me what that is. A. Title report, dated 
November 19,1951, Case Number 1741618,— 


A. (Continuing) —furnished by Real Estate Title In¬ 
surance Company, the Columbia Title Insurance Company, 
joint offices, signed by the vice president; and I can’t de¬ 
cipher the signature. 


The Court: Suppose you show the report. Maybe we can 
get it in and won’t have any question about it. Do you 
want to mark this Defendant’s Exhibit Number 3? 

Mr. Artis.: Yes, Your Honor. 

The Court: And what was the date of it, if you recall? 

*•**•**••# 

72 Mr. Friedlander: November 19, 1951. 

#••••••*** 
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The Deputy Clerk: That mil be Defendant’s 4, Your 
Honor. 


Mr. Friedlander (After inspecting): Although it is not 
actually admissible, we will have no objection to it, because 
it would be easier than calling in all the records. 

The Court: All right, sir, it is received. 


Q. As a result of certain items shown in this report, did 
you, or you and another person, go to the Internal Revenue 
Bureau? A. Yes, and I discussed this report with Mr. Bar¬ 
rett. My first question was, if we purchased the 
73 lease, would we be liable for all these liens? 
*••••••••• 

Mr. Artis: There are shown on this report, Your Honor, 
quite a number of tax liens for various types of tax due to 
the Federal Government against the Stagecrafters. 

• ••••••••• 

Is it a fact that there were tax liens placed by the Fed¬ 
eral Government? 

Mr. Friedlander: Yes. 


The Court: And also that there were tax liens placed by 
the District Government? 

Mr. Friedlander: Here is what they show, Your Honor. 


74 Mr. Artis: Well, let the Court see it. 

(Mr. Friedlander thereupon proceeded to read 
from the report.) 


75 The Court: These liens, as a matter of law, what 
are they? Are they running with the property or 


not? 
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The Court: I asked you, as a question of law, did they 
run with the property. 

Mr. Friedlander: The liens? 

The Court: Yes. 

Mr. Friedlander: The liens are against the leasehold. 
They weren’t against the real estate. It says so in the 
report. 

*••••••••# 

76 Mr. Artis: He has gotten me over the point I 
wanted, that he was contemplating buying the lease 

and wanted to find out whether, if he bought the lease, he 
would be stuck with the taxes. 

The Court: Yes, I think that is a matter of law, * * • 

77 The Court: You got that report; and then, as a re¬ 
sult of that, you did do what, sir, if anything? 

The Witness: Well, we were trying to do something, try¬ 
ing to find the ways and means of acquiring a lease, try¬ 
ing to find the ways and means of acquiring a lease,— 


78 A. —with the understanding that the lease would 
be turned over to us or surrendered, in one form or 
another. 

Q. Well, now while these negotiations were pending— 
A. And I didn’t personally negotiate it, so I am hesitating 
to talk about that. 


The Witness: I only did it through the broker;— 


The Witness: —in the effort to accomplish the desired 
end, it was all done through him, but nothing was accom¬ 
plished in that direction. 
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79 A. (Interposing) There was a padlock put on the 
door; that was the next thing I heard. 

Q. And that w r as by the District of Columbia? A. Cor¬ 
rect. 

Q. Did there come a time when information came to you 
that there had been a seizure of this lease by the authori¬ 
ties of the Federal Government ?— 

Mr. Friedlander: I object to that. 

Q. —for nonpayment of tax? 


The Court: Did you get any notice of it, -sir? 

The Witness: Yes, I did receive information,— 

The Court: All right. 

The Witness: —definitely, on it, from Mr. Fuller. 

• ##••••*•• 

Q. What did he tell you ? A. Mr. Fuller advised me that 
the Internal Revenue Department had picked up the lease. 

Q. Did you receive information that there would be a 
sale of the lease, that it would be sold? A. I was so ad¬ 
vised, and also read notice of it in the newspaper. 
80 Q. You read an advertisement in the newspaper of 
the impending sale? A. That i« right. 

Q. Did you attend the sale? A. I attended the sale on 
January 22,1952. 

Q. Were there any representatives of the Stagecrafters 
there? A. There were. 

Q. Will you name some of them? A. Those that I def¬ 
initely recall having seen were Mr. Ferroni and Mrs. Jones; 
the attorney, Mr. Ahern, associated with Mr. Laughlin, rep¬ 
resenting the Stagecrafters. 

Q. Was he there, too? A. He was also present. 

There may have been 30 to 50 people present. I am nam¬ 
ing the ones that you are asking for, connected with Stage¬ 
crafters. 
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Mr. Aheam gave notice publicly that he had filed an in¬ 
junction action against someone, I guess it was the Internal 
Revenue that morning or theretofore, I disremember, ex¬ 
cept that there was a notice given of an injunction action. 

But he said there had been no bond put up, when asked 
that question; so they proceeded with the sale. 

Q. All right, now, Mr. Jacobi, at this sale, did you 
81 offer a bid for the lease on behalf of the Legion? A. 

Yes, I did. The auctioneer announced the property, 
the sale thereof, in accordance with the law as he quoted 
it, and said that the minimum amount of the bid would be 
the total amount of the taxes due under the liens, which 
amounted to $4381 and some cents. The exact amount I 
don’t remember at this moment. 

Q. Was that the amount of your bid? A. So I made the 
bid on behalf of the American Legion for that exact 
amount. There were no other bids, and the sale was 
knocked down, so to speak, in favor of the American Le¬ 
gion, my bid. 

Q. Did you, as a result of your bid, receive a certificate of 
sale and one of the triplicate original leases, the one that 
had been recorded in the office of the Recorder of Deeds, 
from the Internal Revenue Bureau? A. (Producing docu¬ 
ment) I received from the Internal Revenue Bureau at that 
time, this document marked, “Certificate of Sale of per¬ 
sonal property sold under warrant, dated January 20, 
1952,” and the original copy of the executed lease. 


Mr. Artis: Your Honor, I offer these documents in evi¬ 
dence. 

82 Mr. Friedlander: We have no objection. 

The Court: Received. Defendant’s Exhibit— 


Defendant’s Exhibit 5? 
The Deputy Clerk: 5. 

• * • • 
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The Court: And that is the certificate of sale. 
Defendant’s Number 6 is the original lease we have been 
talking about? 


The Court: Very well, sir, both are received, there being 
no objection. 

• *•••••••• 

85 Q. Mr. Jacobi, let me ask you something. You 
were present at this sale by the Government, and 
you saw the representatives of the Stagecrafters there. Did 
any of them offer any bid in connection with this lease? 
A. No, they did not. There was no other bids made by 
anyone. 

Q. Do you recall the date of the sale? A. January 22, 
1952. 


86 Q. Now, after the purchase of the lease as you 
have described, did the American Legion thereafter 
acquire the full ownership of the property? 


Q. Did the American Legion thereafter purchase the fee? 
A. They did. 

The Court: And that is represented by the deed in ques¬ 
tion? 

Mr. Artis: Yes, I believe that deed is already in, Your 
Honor. 


A. (Continuing) And that followed the agreement made 
with Mr. Fuller, which he discussed on February, as hav¬ 
ing been made on February 8th. 
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in 

EXHIBITS 

Excerpts from Plaintiff's Exhibit No. 2 
THIS AGREEMENT 

Made this 28 day of August A. D. one thousand nine hun¬ 
dred and fifty (1950), by and between Washington Housing 
Corporation, a Maryland Corporation, party of the first 
part, and Stagecrafters Club, Inc., of Washington, D. C., 
party of the second part, herein after described as lessor 
and lessee, respectively: 

Witnesseth, That the said lessor, for and in considera¬ 
tion of the sum of One hundred Twenty thousand Dollars 
($120,000.00) rent, and also the covenants, conditions, and 
agreements herein contained, and on the part of the lessee 
to be paid, kept, and performed, and for no other considera¬ 
tion except as herein expressed, does hereby let and rent 
to the said lessee and it has hereby taken as tenant of the 
lessor the following described premises, situate, lying and 
being in the District of Columbia and known and desig¬ 
nated as and being 433-Third Street, Northwest, for the 
term of Ten (10) years to commence with the 1st day of 
September A. D. 1950, and to end on the 31st day of Au¬ 
gust A. D. 1960, at the said rent of One hundred Twenty 
thousand Dollars ($120,000.00), payable without demand at 
931 “H” Street, N. W. in monthly installments of One 
thousand Dollars in advance on the 1st day of each and ev¬ 
ery month during said term, beginning for the first of said 
payment on the 1st day of September, 1950, the receipt of 
$1,000.00 of said rent paid by said lessee is hereby acknowl¬ 
edged by said lessor to apply to rent from September 1st 
to 30th, 1950. 

And the said lessee covenants and agrees to pay said 
lessor the said rent as aforesaid for the full term hereof; 
that it will not assign this lease or any portion of the term, 
or sublet entire premises nor sell the business it is to oper¬ 
ate therein without the written consent of the lessor; that 
the said lessee will not use or suffer to be used said prem- 
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ises for any disorderly or unlawful purpose, or for any 
other purpose than club, private or public, restaurant and 
related business; that it will not suffer or commit any waste 
to, in, or upon the said building, fixtures, and premises; 
that it will at its own expense during said term keep said 
leased premises, including the building, fixtures, plumbing 
and appurtenances thereof in substantial condition and in 
good repair, clean, and in good working order and proper 
sanitary condition, all of which premises are now in such 
condition and repair, remove snow and ice from the side¬ 
walks thereof, and the lessor or its assigns shall not be 
liable therefore or for any work or materials furnished said 
premises, and the said lessee has no authority to incur any 
debt or make any charge against the lessor or its assigns 
or create any lien upon the said leased property for any 
wrork or materials furnished the same. 

The lessee further covenants and agrees that it, any oc¬ 
cupant of or any business or businesses conducted in or on 
said premises and building, will comply with and conform 
to the laws, ordinances and requirements of the District 
of Columbia Government, and this at the Lessee’s own cost, 
whether such compliance and conformance necessitates re¬ 
pairs, alterations, or additions to said building and prem¬ 
ises, inside or outside, structural or otherwise, ordinary or 
extraordinary. 

• • • * • * • • • • 

And it is further understood and agreed that, if after 
August 31, 1955, the Lessor receives a bona fide offer for 
the sale of said land and building of which the demised 
premises form a part, the Lessor shall notify either of the 
Lessees, in writing, of the terms of said offer, in the man¬ 
ner hereafter provided in this paragraph, and the Lessees 
shall thereupon have an option within twenty (20) days aft¬ 
er service of said notice to meet the terms of said offer and 
execute a contract for the purchase of said land and 
building. 
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Provided always, that if the rent aforesaid, or any in¬ 
stallment thereof, shall not be paid within 10 days after the 
same becomes due and payable as aforesaid, although no 
demand shall have been made for the same; or if the lessee 
or its assigns shall fail or neglect to keep and perforin each 
and every of the covenants, conditions, and agreements 
herein contained and on the part of the said lessee to be 
kept and performed, or if the same or any of them shall 
be broken, then and in each and every such case from 
thenceforth and at all times thereafter, at the option of the 
lessor or its assigns, the lessee’s right of possession shall 
thereupon end and determine, and the lessor or its assigns 
shall be entitled to the possession of said leased premises, 
and to re-enter the same without demand of rent or demand 
of possession of the said premises, and may forthwith pro¬ 
ceed to recover possession of the said leased premises by 
process of law, any notice to quit or of intention to exer¬ 
cise said option, or to re-enter the same being hereby ex¬ 
pressly waived by the lessee and its assigns. 
*••••••••• 

In testimony whereof the said parties have hereunto 

signed their names and affixed their seals the day and year 
first hereinbefore written. Washington Housing Corpo¬ 
ration, 

Attest: 

Marion Dominy By: Layton F. MacNichol 

Secretary President 

. [Seal] 

Stagecrafters Club, Inc. 
.[Seal] 

By: Dominick Ferrone 
Attest: President 

Edward P. Meseroub . [Seal] 

Secretary 
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This is to certify that the foregoing and annexed Lease 
was duly executed and delivered pursuant to and in strict 
conformity with the provisions of a Resolution of the Stock¬ 
holders of the Washington Housing Corporation, passed at 
a regularly called meeting of said Stockholders and of a 
meeting of the Board of Directors of said Corporation, 
passed at a regularly called meeting of said Board of Di¬ 
rectors, and that quorums were present at said meetings. 

Marion Dominy 
Secretary 

**•#•*•*•• 
Excerpts from Plaintiff's Exhibit No. 3 

Know all men, that Washington Housing Corporation, a 
Maryland Corporation, with offices at 931 H Street, N. W., 
Washington District of Columbia, in consideration of the 
sum of Ten dollars ($10.00) paid to it by the Department 
of the District of Columbia, The American Legion, re¬ 
ceipt of which is acknowledged, hereby grants to the said 
Department of the District of Columbia, The American 
Legion, the exclusive right to purchase, on or before 12 
o’clock noon, January 10th, 1952 (time being of the essence 
of this option), all that certain piece or parcel of land, 
known as Lot 811 in Square 570, improved by premises 433 
3rd Street, N. W. in Washington, District of Columbia, said 
exclusive right to purchase being expressly and specifically 
subject to full compliance with the following terms and 
conditions: 

• ••••••••• 

Total price of property $125,000.00. Washington Hous¬ 
ing Corporation recognizes no real estate broker or sales¬ 
men as its agents in this transaction, the purchaser to pay 
any and all commissions involved in this transaction. 

• ••••••••• 
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Seller agrees to execute the usual special warranty deed. 
Property is sold subject to an existing tenancy as follows: 
Lease to Stagecrafters Club Incorporated Expiring August 
31st, 1960. 

• ••••••••# 

All things, herein contained shall be null and void and 
of no effect unless the purchasers shall, prior to or con¬ 
current with the expiration date of this option, conclude a 
transaction with the Stagecrafters Club Incorporated, pres¬ 
ent lessees, whereby the said lessee shall release Washing¬ 
ton Housing Corporation of all duties and obligations 
thereunder. 

• ••••••••• 


Plaintiff's Exhibit No. 4 

January 2,1952 

Washington Housing Corp., 

931 H St., N. W., 

Washington, D. C. 

By virtue of warrants for distraint placed in my hands 
by the Collector of Internal Revenue for the District of 
Maryland, I have this day levied upon the following de¬ 
scribed personal property. 

Lease Agreement number 37087 recorded in the office of 
the Recorder of Deeds, District of Columbia, in Liber No. 
9289, Folio 35, on September 6, 1950 entered into by and 
between Washington Housing Corporation and Stage¬ 
crafters Club, Inc., of Washington, D. C., to cover lease of 
property in the District of Columbia known and designated 
as and being 433 Third St., N. W., Washington, D. C. 

You are hereby notified that I will offer same for sale 
at public auction to be held on Tuesday, January 22, 1952, 
time, 11:00 A.M., at Room 1000, Internal Revenue Build- 
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mg, 10th and Constitution Avenues, N. W., Washing¬ 
ton, D. C. 

The total amount of the tax is $4,381.96, plus penalties 
and interest. 

Donald P. Sullivan 
/s/ Donald P. Sullivan 
Deputy Collector 

Excerpts from Plaintiff's Exhibit No. 5 

This deed, made this 11th day of February in the year 
Nineteen hundred and fifty-two, by and between Washing¬ 
ton Housing Corporation, a body corporate, duly incorpo¬ 
rated under the laws of the State of Maryland, acting here¬ 
in pursuant to Resolutions of its Stockholders and Board 
of Directors, party hereto of the first part; and Depart¬ 
ment of the District of Columbia, The American Legion, a 
body corporate under the laws in force in the District of 
Columbia, party hereto of the second part: 
#*•**••*•* 

Subject to Lease by and between Washington Housing 
Corporation, a Maryland Corporation, and Stagecrafters 
Club, Inc., dated August 28, 1950 and recorded September 
6, 1950 in Liber 9289 folio 35 of the Land Records of the 
District of Columbia. 

In testimony whereof, on the day and year first herein¬ 
above written, the said Washington Housing Corporation 
has caused these presents to be signed with its Corporate 
name by Layton F. MacNichol its President, attested by 
Lucille Fleming its Secretary and its Corporate Seal to be 
hereunto affixed, and does hereby constitute and appoint 
Layton F. MacNichol its true and lawful Attorney in fact 
for it and in its name to appear before any officer author¬ 
ized by law to take and certify acknowledgments of con¬ 
veyances of land in the District of Columbia, and then and 
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there to acknowledge and deliver these presents as its act 
and deed. 

Washington Housing Corporation 

By: Layton F. MacNichol 
President 

Attest: Lucille Fleming 
Secretary 

This is to certify that the foregoing and annexed Deed 
was duly executed and delivered pursuant to and in strict 
conformity with the provisions of a Resolution of the Stock¬ 
holders of the Washington Housing Corporation, passed at 
a regularly called meeting of said Stockholders and of a 
meeting of the Board of Directors of that Corporation, 
passed at a regularly called meeting of said Board of Di¬ 
rectors, and that quorums were present at said meetings. 

Lucille Fleming 
Secretary. 

• •*•*****• 

Excerpts from Defendant's Exhibit Not. 3 

Washington, D. C., February 8, 1952 

Whereas the said Washington Housing Corporation de¬ 
sires to sell and does hereby contract to sell said Lot 811 in 
square 570, improved by premises 433 3rd Street, N. W., 
Washington, D. C. 

• •*•*.*•**• 

Total price of property $126,300.00, Washington Hous¬ 
ing Corporation recognizes no real estate broker or sales¬ 
men as its agents in this transaction, the purchaser to pay 
any and all commissions involved in this transaction. 
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Excerpts from Defendant's Exhibit No. 4 


Joint Offices 

The Real Estate Title Insurance Company 
The Columbia Title Insurance Company 

Case No. 174,168 

Title Run Thru: November 19, 1951 


• • # • • 

George HofFerbert 
Collector of Internal 
Revenue 
vs 

Stagecrafters Club Inc. 

433 - 3rd St., N. W. 


• * # * • 

Notice 

Dated January 26,1949 
Recorded February 4,1949 
Liber 8914 folio 166 
Cabaret Tax Year 1948 
Amount due; $209.17 


NoteThe above has also been filed with the Clerk of the 
United States District Court for the District of Columbia 
as United States Tax Lien No. 13097. 


George HofFerbert 
Collector of Internal 
Revenue 
vs 

Stagecrafters Club Inc. 
433 - 3rd St., N. W. 


Notice 

Dated March 4, 1949 
Recorded March 10,1949 
Liber 8931 folio 349 
Cabaret Tax Year 1948 
Amount due; $180.29 


Note > The above has also been filed with the Clerk of the 
United States District Court for the District of Columbia 
as United States Tax Lien No. 13317. 


George HofFerbert 
Collector of Internal 
Revenue 
vs 

Stagecrafters Inc. 
433 - 3rd St., N. W. 


Notice 

Dated April 7,1949 
Recorded April 14, 1949 
Liber 8952 folio 46 
Withholding Tax; Federal 
Insurance Contributions; 
year 1948; amount due; 
$542.77 


NoteThe above has also been filed with the Clerk of the 
United States District Court for the District of Columbia 
as United States Tax Lien No. 13628. 


George Hofferbert 
Collector of Internal 
Revenue 
vs 

Stagecrafters Club Inc. 
433 - 3rd St., N. W. 


Notice 

Dated November 15, 1949 
Recorded November 21, 1949 
Liber 9090 folio 244 
Cabaret, withholding tax and 
Federal Insurance Contribu¬ 
tions tax; year 1949; amount 
$2,587.26 


Note:- The above has also been filed with the Clerk of the 
United States District Court for the District of Columbia 
as United States Tax Lien No. 16368. 


George Hofferbert 
Collector of Internal 
Revenue 
vs 

Stagecrafters Club Inc. 
433 - 3rd St., N. W. 


Notice 

Dated February 14,1950 
Recorded February 20, 1950 
Liber 9147 folio 39 
Box Office tax; withholding 
tax and Federal Insurance 
Contributions; year 1949; 
amount due $308.22. 


NoteThe above has also been filed with the Clerk of the 
United States District Court for the District of Columbia 
as United States Tax Lien No. 17490. 


George Hofferbert Notice 

Collector of Internal Dated March 31, 1950 

Revenue Recorded April 7,1950 

vs Liber 9180 folio 101 

Stagecrafters Club Inc. Cabaret, Withholding tax and 

433 - 3rd St., N. W. Federal Insurance Contribu¬ 

tions ; year 1949; amount due 
$759.62 


NoteThe above has also been filed with the Clerk of the 
United States District Court for the District of Columbia 
as United States Tax Lien No. 17742. 


George Hofferbert 
Collector of Internal 
Revenue 
vs 

Stagecrafters Club Inc. 
433 - 3rd St., N. W. 


Notice 

Dated May 23, 1950 
Recorded May 25, 1950 
Liber 9214 folio 336 
Cabaret Tax; year 1950; 
amount due; $233.80 


Note:- The above has also been filed with the Clerk of the 
United States District Court for the District of Columbia 
as United States Tax Lien No. 18466. 


Collector of Internal 

Revenue 

vs 

Stagecrafters Club Inc. 
433 - 3rd St., N. W. 


Notice 

Dated January 10, 1951 
Recorded January 17,1951 
Liber 9386 folio 328 
Cabaret tax and Federal 
Insurance Contributions; 
year 1950; amount due; 
$257.99 


NoteThe above has also been filed with the Clerk of the 
United States District Court for the District of Columbia 
as United States Tax Lien No. 20828. 


Stagecrafters Club Inc. 
District of Columbia Tax 
Lien No. B-10946 
Filed October 25, 1950 


Personal Property Tax; 
years 1949 and 1950; amount 
$1,591.20 
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Defendant's Exhibit No. 5 

U. S. TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
Room 1002, Internal Revenue Building 
Washington 25, D. C. 

Certificate of Sale of Personal Property Sold Under 
Warrant for Distraint, (Section 3690 I. R. C.) 

Jan., 22, 1952. 

This is to certify that on the 22nd day of January, 1952, 
I sold at public auction held in Room 1000 Internal Revenue 
Building, in the city of Washington, D. C., the following 
described personal property seized from Stagecrafters 
Club, Inc., of 433 Third St., N. W., Washington, D. C., un¬ 
der warrant for distraint, for non-payment of United 
States Internal Revenue taxes which had been duly as¬ 
sessed and remained unpaid for more than 10 days after 
notice and demand. 

Lease Agreement number 37087 recorded in the office of 
the Recorder of Deeds, District of Columbia, in Liber No. 
9289, Folio 35, on Sept., 6, 1950, entered into by and be¬ 
tween Washington Housing Corporation and Stagecrafters 
Club Inc., of Washington, D. C., to cover lease of property 
in the District of Columbia known and designated as and 
being 433 Third St., N. W., Wash., D. C. 

The above described Lease Agreement was sold to De¬ 
partment of the District of Columbia, The American Legion 
for the sum of $4,381.96, which amount was the highest bid 
received, the receipt of which is hereby acknowledged. 

This certificate transfers to the purchaser all right, title, 
and interest of the said Stagecrafters Club Inc., in and to 
the property sold. 

Collector of Internal Revenue, 

By Lester Marshall 

Deputy Collector 
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Washington Housing Corporation, a Maryland Corpora¬ 
tion, lessor, hereby consents to the foregoing assignment, 
and doth hereby appoint V. S. Hurlbert its true and lawful 
attorney in fact to acknowledge and deliver this assign¬ 
ment as its act and deed. 

Washington Housing Corporation, 
A Maryland Corp. 

By V. S. Hurlbert, 

Vice President 

Defendant's Exhibit No. 6 

(See Excerpts from Plaintiff's Exhibit No. 2, page 47.) 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee the questions presented should 
be stated as follows: 

I— Whether a taxpayer, appellant herein, whose prop¬ 
erty has been levied upon and sold by the federal govern¬ 
ment in satisfaction of unpaid taxes, has the right to attack 
the validity of that sale in an action against the tax-sale 
purchaser for the recovery of such property? 

II— If an inquiry into the validity of the federal govern¬ 
ment’s sale is here permitted, whether, then, a leasehold 
interest, a term for years, is within the scope of Chapter 
36, Sub-Chapter C, Part 1—Distraint on Personal Property, 
Sec. 3690 of the Internal Revenue Code which provides for 
the distraint and sale of a delinquent taxpayer’s “goods, 
chattels, or effects, including stocks, securities, bank ac¬ 
counts, and evidences of debt”? 

III— Whether appellant breached the provisions of its 
lease prohibiting the unlawful use of the premises or their 
use in violation of the Code of Laws of the District of 
Columbia, by using the same for the sale of liquor without 
a license in violation of the District of Columbia Code (1940 
Ed.), Sec. 25-109? 

IV— If appellant did so breach its lease, whether the 
criminal conviction of appellant and its officers of selling 
liquor on the leased premises without a license in violation 
of the Code of Laws of the District of Columbia was prop¬ 
erly admitted, in this action, as evidence of those facts 
upon which the convictions were based? 

V— Whether the landlord which had, by agreement with 
the tenant (appellant), following the conviction of appel¬ 
lant and its officers and pending the outcome of the appeal, 
reserved its rights to terminate the lease for the breach, 
waived that right by any of the following acts: 






The conditional acceptance of rent; the giving of an 
option to purchase in which the purchaser, as an incident 
to making the purchase, was required to procure from the 
tenant the release of the landlord of the latter’s obligations 
under the lease; the bringing of actions for non-payment 
of rent; and the inclusion in the deed conveying the fee of 
a provision that the property was “subject to” the lease 
with appellant? 


INDEX. 


Page 


Counter-statement of Questions Presented. i 

Counter-statement of the Case. 1-4 

Statutes Involved . 5-6 

Summary of Argument. 7-8 

Argument: 


I. Right of Appellant, taxpayer, to raise the issue 
of the validity of the government’s distraint sale 
in this proceeding.8-20 

II. Right of government to distrain and sell lease¬ 
hold interest for unpaid taxes.20-35 

III. 1. The Court properly admitted the criminal 
conviction of Appellant and its officers as evi¬ 
dence of a breach of the lease.35-38 

2. The landlord did not waive the breach of 
the lease.38-42 

Conclusion . 42 
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IN THE 


United States Court of Appeals 

fob the District of Columbia Circuit 


No. 11,783 

Stagecrafters’ Club, Inc., a Corporation, Appellant, 

v. 

District of Columbia Division of the American Legion, 

Appellee. 

Appeal from the United Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 

Appellee does not believe that appellant’s “Statement of 
Facts” contains all the facts material to the consideration 
of the issues here presented, and therefore submits the 
following counter-statement thereof. 
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On the 28th day of August 1950 the appellant, a District 
of Columbia Corporation, as lessee, entered into a written 
lease (App. 47, 48, 49), with the Washington Housing Cor¬ 
poration, a Maryland Corporation, as owner and lessor, 
covering the premises at 433 Third Street, Northwest, 
Washington, D. C. The lease was for a term of ten years 
and was executed in triplicate; one copy going to the tenant, 
one to the landlord, and the third was recorded in the Land 
Kecords of the District of Columbia. In the lease the ten¬ 
ant, appellant, covenanted that it would “not use or suffer 
to be used said premises for any disorderly or unlawful 
purpose’’ and further that “it, or any occupant of or busi¬ 
ness or businesses conducted in or on said premises and 
building, will comply with and conform to the laws, ordi¬ 
nances and requirements of the District of Columbia Gov¬ 
ernment.” 

The lease further provided for the forfeiture thereof, 
at the option of the lessor, for the breach of any covenant 
by the lessee. The lease also provided that the lessee 
should have an option to purchase the property embraced 
thereby if after August 31, 1955 the lessor should choose 
to sell the same and receive a bonafide offer therefor. The 
lease also contained a provision against assignment or 
subletting by the lessee without the written consent of the 
lessor. 

The American Legion, appellee herein, desirous of pur¬ 
chasing suitable accommodations, had been considering the 
property here involved for that purpose and had actively 
negotiated with both the landlord and the tenant for the 
acquisition of their interests therein. (App. 39, 40) 

On May 1 and 2,1951 the appellant, Stagecrafters’ Club, 
Inc., its president and its manager, were convicted in the 
Municipal Court of the District of Columbia of selling 
liquor on the leased premises in violation of the Code of 
Laws of the District of Columbia. (1940 Ed.) Sec. 25—109. 
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When the lessor, Washington Housing Corporation, learned 
of these convictions, it contacted appellant concerning the 
wrongful use of the premises and notified it that it con¬ 
sidered the lease breached. Appellant advised the land¬ 
lord that it was appealing the conviction and felt that it 
had a good basis for obtaining a reversal thereof and re¬ 
quested the landlord’s forbearance on the matter until the 
appeal was decided. The landlord thereupon agreed to 
permit the appellant to remain in possession until that time, 
it being expressly understood between the parties that the 
occupancy by appellant and the acceptance of rent during 
that period would be without prejudice and without waiver 
of the landlord’s rights to complete the forfeiture for the 
breach. (App. 20, 21, 22, 25) The appeal, affirming the 
convictions, was ultimately decided on June 17, 1952, the 
following events, however, having transpired prior thereto. 

On December 20,1951 the property was padlocked by the 
Collector of Taxes for the District of Columbia in con¬ 
nection with its lien for appellant’s unpaid taxes. 

Following the padlocking of the premises by the Dis¬ 
trict of Columbia, the pipes and heating equipment in the 
premises became endangered by freezing weather, and the 
lessor made demand upon appellant to remedy the situa¬ 
tion which appellant declined to do. 

Appellee in the meantime had acquired an option to pur¬ 
chase the premises, which option contained the provision 
that the prospective purchaser must, as an incident to the 
purchase of the property, procure from the tenant the re¬ 
lease of the landlord from the latter’s obligations there¬ 
under. (App. 51) The landlord, having had a great deal of 
trouble with the tenant (appellant), had previously ad¬ 
vised appellee that it would have to handle any negotiations 
with the tenant having to do with the acquisition of the 
leasehold interest. (App. 35.) The eventual sale of the 
property was not made pursuant to the aforementioned 
option. (App. 23.) 
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In contemplation of the purchase of the property, ap¬ 
pellee obtained a title report thereon (App. 54,55,56) which 
showed appellant’s leasehold interest to be subject to sub¬ 
stantial accumulated federal tax liens, dating back as far 
as 1949 and for years subsequent, in addition to the lien held 
by the District of Columbia government. 

In the latter part of December 1951, an official of the 
Internal Revenue Bureau requested of the landlord an exe¬ 
cuted copy of the lease and was given a copy thereof which 
had been recorded among the land records of the District 
of Columbia. On January 2, 1952, the landlord received 
written notification that pursuant to warrants for distraint, 
the federal government had levied on appellant’s leasehold 
interest and that it would be offered for sale at public 
auction in satisfaction of the taxes owed. On January 22, 
1952, appellant’s leasehold interest was sold at public auc¬ 
tion to appellee for $4,381.96, and appellee was issued a 
duly executed “certificate of sale.” Although several rep¬ 
resentatives of the appellant were present at that sale, they 
made no bid. (App. 44, 45.) 

Meanwhile, appellant having failed to pay its rent, the 
landlord on January 11, 1952 brought two companion as- 
tions, one in debt and one for possession, based solely on 
such non-payment of rent. Appellant did not pay this rent 
nor any accruing subsequent thereto. The landlord, how¬ 
ever, dismissed the aforementioned Landlord and Tenant 
actions following the assertion by appellee, as purchaser at 
the tax sale of appellant’s leasehold interest, of the right to 
occupy the property as tenant. Appellee then acquired 
fee simple title to the property and received deed therefor 
under date of February 11,1952. 

As previously noted, the convictions of appellant and its 
officers was affirmed by the Municipal Court of Appeals on 
June 17, 1952. 

Appellant brought this action against appellee on Febru¬ 
ary 27, 1952, claiming the right to possession of the prem¬ 
ises under the lease of August 28, 1950, and for damages. 
At the trial appellant abandoned its claim for damages. 
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STAT U TE S INVOLVED 

The following sections of the Internal Revenue Code, ap¬ 
pearing under Title 26 of the United States Code Anno¬ 
tated, are included to supplement those set out in appel¬ 
ant’s brief: 

“Sect. 3653. Prohibition of suits to restrain assessment or 
collection. 

(a) Tax ... no suit for the purpose of restraining the 
assessment or collection of any tax shall be maintained in 
any court.’’ 

Sect. 3690. Authority to distrain 

If any person liable to pay any taxes neglects or refuses 
to pay the same within ten days after notice and demand, it 
shall be lawful for the collector or his deputy to collect the 
said taxes, with such interest and other additional amounts 
as are required by law, by distraint and sale, in the manner 
provided in this subchapter, of the goods, chattels, or ef¬ 
fects, including stocks, securities, bank accounts, and evi¬ 
dences of debt, of the person delinquent as aforesaid. 

Sect. 3692. Levy 

In case of neglect or refusal under section 3690, the col¬ 
lector may levy, or by warrant may authorize a deputy col¬ 
lector to levy, upon all property and rights to property, 
except such as are exempt by the preceding section, be¬ 
longing to such person, or on which the lien provided in 
section 3670 exists, for the payment of the sum due, with 
interest and penalty for non-payment, and also of such 
further sum as shall be sufficient for the fees, costs, and 
expenses of such levy. 

Sect. 3693. Proceedings on distraint 

When distraint is made, as provided in section 3690— 

(a) Account and notice to owner. The officer charged 
with the collection shall make or cause to be made an ac¬ 
count of the goods or effects distrained, a copy of which, 
signed by the officer making such distraint, shall be left 



with the owner or possessor of such goods or effects, or at 
his dwelling or usual place of business, with some person 
of suitable age and discretion, if any such can be found, 
with a note of the sum demanded and the time and place of 
sale; and 

(b) Public notice. Forthwith cause notification to be 
published in some newspaper within the county wherein 
said distraint is made, if a newspaper is published in said 
county, or to be publicly posted at the post office, if there 
be one within five miles nearest to the residence of the per¬ 
son whose property shall be distrained, and in not less 
than two other public places. Such notice shall specify the 
articles distrained, and the time and place for the sale 
thereof. 

(c) Time and place of sale. The time of sale shall not 
be less than ten nor more than twenty days from the date 
of such notification to the owner or possessor of the prop¬ 
erty and the publication or posting of such notice as pro¬ 
vided in subsection (b) and the place proposed for the 
sale shall not be more than five miles distant from the place 
of making such distraint. 

Sect. 3697. Certificates of sale 

In all cases of sale, as aforesaid, the certificate of such 
sale— 

(a) As evidence. Shall be prima facie evidence of the 
right of the officer to make such sale, and conclusive evi¬ 
dence of the regularity of his proceedings in making the 
sale; and 

(b) As conveyances. Shall transfer to the purchaser all 
right, title, and interest of such delinquent in and to the 
property sold; 

Sect. 3797. Definitions 

(b) Includes and including. The terms “includes” and 
“including” when used in a definition contained in this title 
shall not be deemed to exclude other things otherwise within 
the meaning of the term defined. 
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SUMMARY OF ARGUMENT 

L 

Where the federal government had a lien for unpaid 
taxes on appellant’s leasehold interest, a term for years, 
and levied upon and sold that property at public auction 
under the provision of Sec. 3690 et seq. of the Internal Rev¬ 
enue Code and the proceeds thereof applied to the satis¬ 
faction of those taxes, and where appellant questions the 
validity of the government’s proceeding, appellant’s rem¬ 
edy is exclusively against the government as provided in 
the Internal Revenue Code, and appellant is not entitled 
to try such issue in this action against the tax-sale pur¬ 
chaser for the recovery of the property. 

TL 

The proceeding by the federal government under the 
Internal Revenue Code, Sec. 3690-et seq., which section 
provides for the distraint and sale of a delinquent tax¬ 
payer’s personal property, i.e. “his goods, chattels, or ef¬ 
fects, including stocks, securities, bank accounts, and evi¬ 
dences of debt”, in levying upon and selling appellant’s 
leasehold interest, a term for years, was pn)perpsucirsr 
leasehold interest being within the scope of that section. 

in. 

1. Appellant was properly held to have breached its 
lease by the use of the leased premises for the unlawful 
sale of liquor in violation of the Code of Laws of the Dis¬ 
trict of Columbia, and its criminal conviction of that of¬ 
fense was admissible as evidence of those facts, subject to 
rebuttal. 

2. Where the landlord had, at the request of the tenant 
(appellant) expressly agreed with the tenant that the land¬ 
lord would postpone forfeiture for a breach pending the 
outcome of tenant’s appeal on a criminal conviction, the fol- 


lowing acts by the landlord, all of which occurred during 
the period awaiting the decision of the Appeals Court, did 
not constitute a waiver of the landlord’s rights to com¬ 
plete the forfeiture: 

The conditional acceptance of rent; the giving of an op¬ 
tion to purchase in which the purchaser, as an incident to 
making the purchase, was required to procure from the 
tenant the release of the landlord of the latter’s obliga¬ 
tions under the lease; the bringing of actions solely for non¬ 
payment of rent; and the inclusion in the deed conveying 
the fee of a provision that the property was “subject to” 
the lease with appellant. 

ARGUMENT 

I 

Right of Appellant, Taxpayer, to Raise the Issue of the Validity 

of the Government's Distraint Sale in This Proceeding. 

This point was raised as a defense in the pleadings of 
appellee, was asserted before the trial court, and a list of 
authorities thereon was submitted to the court following the 
trial of the case. The Court, in holding for appellee, did 
not pass on this point. 

Section 3697 of the Internal Revenue Code provides as 
follows: 

“Certificate of Sale. In all cases of sale as aforesaid, 
a Certificate of Sale: 

(a) As Evidence. Shall be prima facie evidence of the 
right of the officer to make such sale, and conclusive evi¬ 
dence of the regularity of his proceedings in making the 
sale; and 

(b) As Conveyance: Shall transfer to the purchaser all 
right, title and interest of such delinquent in and to the 
property sold; and • * 

The Statute thus makes three provisions with respect to 
the Certificate of sale: 

1. It shall be prima facie evidence of the Collector’s right 
to make the sale; 
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2. It shall be conclusive evidence of the regularity of the 
sale proceedings; 

3. It shall transfer to the purchaser all right, title and 
interest of the delinquent taxpayer in and to the property 
sold. 

The certificate of sale issued to appellee, by the express 
terms of the Statute, is conclusive evidence of the regu¬ 
larity of the sale proceedings and serves to transfer to 
appellee all right, title and interest of appellant in and to 
the leasehold. The Statute thus bars appellant from rais¬ 
ing any issue regarding the regularity of the procedure 
followed by the government in selling appellant’s property 
and applying the proceeds to the payment of its taxes. 
Further, the transfer to appellee of appellant’s right, title 
and interest in the leasehold property is unconditional and 
final and is not dependent upon the legality of the taxes as¬ 
sessed or the correctness of the procedure by which it was 
collected. 

Inasmuch as the certificate is only prima facie evidence 
of the right of the officer to make the sale, it could be shown 
by the taxpayer that the officer lacked official capacity, and 
it is open to a third party to attack such a sale on the basis 
that his property was erroneously levied upon and sold as 
the property of a delinquent taxpayer. In the present case 
the taxpayer, appellant, asserts ownership of the property 
sold under distraint and even concedes that the government 
had a valid lien thereon for unpaid taxes. 

The United States Supreme Court has passed upon the 
validity and effect of a certificate of sale given to the pur¬ 
chaser at a tax sale of real estate sold under acts of Con¬ 
gress of 1861, 1862 and 1863. These Federal statutes pro¬ 
vided for the levy and collection of a direct tax on land 
and improvements. 

In the case of DeTreville v. Robert Smalls , 98 US 517, 
25 L. Ed. 174, the plaintiff therein brought suit for trespass 
to try title and to determine whether the defendant had ob¬ 
tained title to the land in controversy by virtue of a sale 
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thereof for Federal taxes. In support of his position, de¬ 
fendant introduced into evidence a tax sale certificate is¬ 
sued to him by the Federal government as purchaser. To 
this the plaintiff raised numerous objections, including 
claims that the government’s proceeding in effecting a sale 
of the property was unauthorized, illegal, and irregular in 
the manner carried out. 

In upholding the validity of the sale and in considering 
the effect of the certificate of sale, the court in its opinion 
referred to and relied upon the provisions of the Federal 
statutes, stating: 

“But the Act of Congress of 1863 declares that the 
Commissioners’ certificate shall be prima facie evi¬ 
dence not merely of the regularity of the sale, but also 
of its validity and of the title of the purchaser; and it 
enacts that it shall only be affected as evidence of the 
regularity and validity of the sale by establishng the 
fact that the property was not subject to taxes, or that 
the taxes had been paid previous to the sale, or that the 
property had been redeemed. 

“We are not a liberty to interpolate in the statutes 
requisites for the certificate which the statute does not 
demand. 

“The plain object of the statutory provision was to 
give confidence to purchasers and thereby to enable 
the government to obtain the taxes due to it 

“. . . all possible attack upon the prima facies of 
the certificate was limited by the express provisions of 
the Act, which enacted, as before stated, that it should 
only be affected, as evidence of the regularity and va¬ 
lidity of sale, by establishing the fact that the prop¬ 
erty was not subject to taxes, or that the taxes had been 
paid previous to sale, or that the property had been 
redeemed. This left to the owner of lands subject to 
the tax every substantial right. It was his duty to pay 
the tax when it was due. His land was charged with 
it by the Act of Congress, and the proceeding ending 
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in a sale was simply a mode of compelling the 
discharge of his duty. All his substantial rights were 
assured to him by the permission to show that he owed 
no tax, that his land was not taxable, that he had paid 
what was due, or that he redeemed his land after sale. 
He was thus permitted to assert everything of sub¬ 
stance; everything except mere irregularities. 

“We do not feel at liberty to disregard the plain in¬ 
tention of the Acts of Congress. We are not unmindful 
of the numerous decisions of state courts which have 
construed away the plain meaning of statutes provid¬ 
ing for the collection of taxes, disregarding the spirit 
and often the letter of the enactments, until of late 
years the astuteness of judicial refinement had rend¬ 
ered almost inoperative all legislative provisions for 
the sale of land for taxes. The consequence was that 
bidders at tax sales, if obtained at all, were mere specu¬ 
lators. The chances were greatly against their obtain¬ 
ing a title. The least error in the conduct of the sale, 
or in the proceedings preliminary thereto, was held to 
vitiate it, though the tax was clearly due and unpaid.” 

“. . . to meet this tendency of judicial refinement, 
very many states have of late adopted very rigid leg¬ 
islation. The Acts of Congress we are considering 
must have had it in view. Hence the stringent provi¬ 
sions they contain. They declare, in effect, that the 
certificate of the commissioners sale shall be the evi¬ 
dence of compliance with the preliminary requisites of 
the sale, and that this evidence shall be rebutted only 
by proof of one or the other of three specified things. 
There is no possible excuse for not enforcing such 
statutes according to their letter and spirit.” 

The ruling of the DeTreville case was affirmed in the 
cases of Keely v. Sanders, 99 U.S. 441, 25 Ll Ed. 327, and 
Sherry v. McKinley, 99 U.S. 496, 25 L. Ed. 330. 

In the case of Sheridan v. Allen, 153 F. 568, treating pri¬ 
marily with the rights of a third party, a true owner, other 
than the taxpayer, to recover against a purchaser at a tax 
sale of property distrained upon under the belief that the 
property was that of the taxpayer, the court took oppor- 
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tunity to point out that the deliquent taxpayer could not, 
however, have recovered against the purchaser. The pur¬ 
chaser had been issued a certificate of sale by the collector 
under Rev. St. Sec. 3194 (now I.R.C. Sec. 3697). The Com¬ 
missioner of Internal Revenue made an assessment against 
one C. J. Knott for taxes due. The collector’s demand for 
payment was refused and he thereupon issued a distraint 
warrant and levied upon a buggy, wagon, and horse, be¬ 
lieving them to be the property of said Knott. The prop¬ 
erty was advertised by the collector and sold to three pur¬ 
chasers. Following the sale, an action was commenced by 
Mrs. Knott, wife of the delinquent taxpayer, claiming that 
those items of property were owned by her and that she was 
entitled to their return as against the purchasers at the dis¬ 
traint sale. 

The court held that the true owner of property distrained 
upon under the mistaken belief that it was the property of 
a delinquent taxpayer may assert his title and recover pos¬ 
session thereof from a purchaser at such a sale. The court 
in its opinion stated: 

“It may at once be conceded, that, as long as the Col¬ 
lector remained in possession under the distraint war¬ 
rant, he could not lawfully be disturbed in the per¬ 
formance of his duties by replevin action brought by 
any person whomsoever. The property so held is ex¬ 
pressly declared to be in the custody of the law and ir- 
replevinable. (Rev. St. Sec. 934; Treat v. Staples, 
Holmes I (Fed. Cas. No. 14,162) “nor could C. J. 
Knott, a debtor in the distraint warranty afterward re¬ 
cover the property by replevin from the purchaser up¬ 
on the ground that he did not owe the tax or that there 
was some defect in the proceedings of the collector 1 . 
Nor could any person maintain suit to enioin the col¬ 
lector from proceeding with the sale of the property 
for the collection of the tax. Rev. St. Sec. 3224 (now 
Sec. 3653); Pullman, v. Kensinger, 2 ABB (US) 94 Fed. 
Cas. No. 11, 463.” 
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The court went on to declare that no one was interfering 
with the position of the collector or obstructing him in doing 
his duty and that the tax debtor is not questioning his 
responsibility for the tax, but that the real question in¬ 
volved was whether or not the sale as carried out by the 
revenue officer under a distraint warrant could cut off the 
title of a third person who does not owe the tax and against 
whose property the warrant was directed. The court re¬ 
solved the question in favor of the true owner, stating that 
in a situation such as this, where the taxpayer failed to 
pay a tax assessed against him and a writ in the nature 
of an execution was issued for its collection, 

“The acts of Congress limit the lien of the govern¬ 
ment to the property belonging to the tax debtor, and 
it is only such property that the collector is authorized 
to levy upon and sell. Moreover, it is expressly pro¬ 
vided that the collector’s certificate of sale ‘shall trans¬ 
fer to the purchaser all right, title and interest of such 
delinquent in and to the property sold.’ (Rev. St. Secs. 
3188, 3190, 3194. Now Sec. 3697 and 3186.) Naturally 
the purchaser gets no more than the collector is au¬ 
thorized to seize and sell, and we know of no rule, statu¬ 
tory or judicial, that in such cases bars a third person 
who was not a party to or concluded by the proceed¬ 
ings and who claims to own the property from assert¬ 
ing his claim against the purchaser in any forum hav¬ 
ing cognizance of ordinary controversies between in¬ 
dividuals.” 

The protection given to a purchaser under Section 3697 
IRC is in conformance with the government’s tax collec¬ 
tion procedure, as established by Congress, and is vital to 
that power. To permit a delinquent taxpayer to attack the 
validity of the government’s tax or its tax sale in a pro¬ 
ceeding against the purchaser at such sale and to require 
the purchaser to litigate such questions would render the 
collection procedure nearly ineffectual. Few purchasers 
would buy a potential law suit and sales made under such 
circumstances certainly would not realize the full value of 
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the property being bid on. Such a purchaser is entitled to 
rely on the express protection given by statute as did ap¬ 
pellee herein in investing substantial amounts in improving 
the premises covered by the leasehold interest and in pro¬ 
ceeding with the purchase of the fee or the reversionary 
interest therein. If the appellant contends that the col¬ 
lector was without right to proceed as he did in the sale of 
appellant’s leasehold interest, appellant’s remedy is to as¬ 
sert such contention against the government in the manner 
prescribed by statute. 

Another provision comprising a part of the Federal gov¬ 
ernment’s comprehensive revenue plan and securing an 
orderly and effective collection procedure is Section 3653 
IRC. That section provides as follows: 

“Prohibition of suits to restrain assessment or col¬ 
lection : 

“ (a) ... No suit for the purpose of restraining the 
assessment or collection of any tax shall be maintained 
in any court.” 

This section denies the taxpayer the right to interfere 
with the assessment or collection of Federal taxes, and the 
bar applies even though the attack is based on unconstitu¬ 
tionality of the tax or the legality or defectiveness of this 
assessment or collection. 

The taxpayer, on the other hand, is afforded specific 
remedies by the Internal Revenue Code. He is given the 
right under appropriate sections thereof to pay the tax as¬ 
sessed and to proceed against the government for its re¬ 
fund, as well as the right to sue the government for the 
recovery of any tax erroneously or illegally assessed or 
collected. 

The case of John A. Gebelein, Inc. v. Milbourne, 12 F. 
Supp. 105, treated of a situation involving an attempt to 
restrain the collection of a tax and pointed out the tax¬ 
payer’s remedy. This was a case involving the validity of 
the processing tax on hogs under the authority of the 
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Agricultural Adjustment Act. The plaintiff was a Mary¬ 
land corporation, processor of hogs subject to tax. The Col¬ 
lector of Internal Revenue filed a lien for unpaid taxes, and 
plaintiff brought this suit to restrain collection of the tax 
and for a declaratory judgment that the tax was invalid and 
alleged unusual circumstances of hardship. 

In discussing the right of plaintiff to enjoin the collec¬ 
tion of the tax in the light of the code provision that “no 
suit for the purpose of restraining the assessment or collec¬ 
tion of any tax shall be maintained in any court”, the court 
stated: 

“The mere illegality of the tax, whether in whole or 
in part, and even though on the ground of unconsti- 
tutionalitv (Bailey v. George, 259 IJS 16, 42 S. Ct. 419, 
66 L. Ed. 816) is not of itself such , a circumstance as 
will make the section inapplicable. Probably the basic 
reason for the rule is that the plaintiff otherwise has 
an adequate remedy at law resulting from the long 
existing statutes providing the taxpayer may bring 
suit at law to recover taxes which he has been illegally 
required to pay.” 

The case of Gouge v. Hart , 250 Fed. 882, was a suit 
against the Commissioner of Internal Revenue and the Col¬ 
lector to set aside a sale of land made under an Internal 
Revenue assessment. The land was bid in by the govern¬ 
ment. The court held that the Rev. Stat. Sec. 3224 (now 
IRC Sec. 3653) which provided “no suit for the purpose of 
restraining the assessment or collection of any tax shall be 
maintained in any court” would serve as a bar to such ac¬ 
tion. In treating of the theory and purpose underlying the 
Federal tax collection procedure, the court stated: 

“Section 3224 Rev. Stats. (Comp. St. 1916, Sec. 5947) 
reads: 

“No suit for the purpose of restraining the assess¬ 
ment or collection of any tax shall be maintained in any 
court.” 




“It should first be said that the fact that the validity 
of the tax here in question is assailed does not prevent 
the application of this statute. Snyder v. Marks, 109 
TLS. 189,192-193, S. Ct. 157, 27 L. Ed. 901. The ques¬ 
tion presented by the motion of the defendants, the 
Commissioner and the Collector of Internal Revenue, 
to dismiss the bill, which is first to be considered, is 
whether the word “restraining” in this statute was in¬ 
tended in the broad popular sense of hindering or im¬ 
peding as well as of prohibiting or staying, or in its 
narrowest, technical sense, as applicable only to suits 
praying for restraining orders and injunctions. In 
State Railroad Tax Cases, 92 U.S. 575, 613, 23 L. Ed. 
663, it is said: 1 The government of the United States 
has provided, both in the customs and in the internal 
revenue, a complete system of corrective justice in re¬ 
gard to all taxes imposed by the general government, 
which in both branches is founded upon the idea of 
appeals within the executive departments. If the party 
aggrieved does not obtain satisfaction in this mode, 
there are provisions for recovering the tax after it has 
been paid, by suit against the collecting officer. But 
there is no place in this system for an application to a 
court of justice until after the money is paid. 
(Italics supplied.) That there might be no misunder¬ 
standing of the universality of this principle, it was 
expressly enacted, in 1867, that ‘no suit for the pur¬ 
pose of restraining the assessment or collection of any 
tax shall be maintained in any court.’ Rev. Stat. Sec. 
3224. And though this was intended to apply alone to 
taxes levied by the U. S., it shows the sense of Congress 
of the evils to be feared if courts of justice could, in 
any case, interfere with the process of collecting the 
taxes on which the government depends for its con¬ 
tinued existence. It is a wise policy. It is founded in 
the simple philosophy derived from the experience of 
ages, that the payment of taxes has to be enforced by 
summary and stringent means against a reluctant and 
often adverse sentiment; and to do this successfully, 
other instrumentalities and other modes of procedure 
are necessary, than those which belong to courts of 
justice.’ ” 
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‘‘In Snyder v. Marks, supra, it is said: ‘The remedy 
of a suit to recover back the tax after it is paid is pro¬ 
vided by statute, and a suit to restrain its collection is 
forbidden. The remedy so given is exclusive, and no 
other remedy can be substituted for it.’ ” 

The Court, in interpreting the particular statutory pro¬ 
vision there in issue, stated: 

. that ambiguous statutes are not to be so con¬ 
strued as to bring about an absurd result. 1 Fed. Stats. 
Ann. iii. If section 3224 is construed as forbidding 
only injunction suits, we have, unless other reasons 
forbid it, the result, certainly anomalous, if not absurd, 
that a court, which is forbidden to enjoin the doing of 
an illegal act, may, after such act has been done, set it 
aside as a nullity. And again we have the absurdity of 
a decree which the defendants can, without being in 
contempt, disregard and make futile. If this court 
should declare the sales heretofore made to be void, 
and set them aside, the defendants could immediately 
set to work to again sell the same property for the 
same tax. As the court cannot enjoin them from so 
doing, they would not be in contempt It is difficult to 
believe that Congress could have intended such a re¬ 
sult.” 

See also the case of Dodge v. Osborn, Comm’r of In¬ 
ternal Revenue, 36 S. Ct. 275, 240 U.S. 118, 60 L. Ed. 551 
(an appeal from the Court of Appeals of the District of 
Columbia.) 

The IRC provides, and the authorities hold, that the rem¬ 
edy of an aggrieved taxpayer who claims that a Federal 
Revenue Tax or the collection thereof was illegal or de¬ 
fective, is by way of recourse against the collecting au¬ 
thority, as expressly permitted by statute, and not against 
a purchaser taking title under the protection of that statute. 

The same rule, prohibiting the restraint of the assess¬ 
ments or collection procedure, applies where, upon his fail¬ 
ure to pay the tax assessed against him, a taxpayer’s prop¬ 
erty is sold by the government and the proceeds of such 
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sale applied against the tax obligation with which he is 
charged. His remedy, as provided by statute, is by way of 
a suit to recover the proceeds of such sale. 

In Reams, Collector of Internal Revenue v. Vrooman, 
Fehns Printing Co., 140 F. 2d, 237, the plaintiff sought to re¬ 
strain the collection of taxes in the amount of $22,488.41 as¬ 
sessed against it under the Federal Insurance Contribu¬ 
tions Act and Federal Unemployment Tax Act, claiming 
the assessments to be illegal. 

The court held that a taxpayer, except under extraor¬ 
dinary and unusual circumstances, is not entitled to re¬ 
strain the assessment or collection of taxes in view of In¬ 
ternal Revenue Code, Sec. 3653, prohibiting any such ac¬ 
tion: 

“Unless there is a clear showing that a taxpayer will 
suffer a vrrong without any other remedy, neither the 
validity or accuracy, nor the constitutionality of a tax 
may be tested in an action brought to restrain its col¬ 
lection only, and it is immaterial that the collection of 
the tax is wholly void or that the object sought to be 
taxed is beyond the purview of the taxing statute. The 
concept of the statutory prohibition against the in¬ 
junction is that the revenue statutes prescribe a com¬ 
plete method for the ultimate determination of the cor¬ 
rect tax and that since the taxpayer has a proper rem¬ 
edy thereunder, the courts will not interfere with the 
summary collection of the taxes. 

• •••#•••* 

“The power to distrain property for the payment of 
taxes is an ancient and effective method of collection 
which has been provided for in all of the Revenue 
Statutes. The Internal Revenue Code relating to the 
levying of distraint and the sale of property there¬ 
under provide a method of obtaining the full price 
therefor at a public sale. All of the assets of appellee 
are subject to distraint and sale in satisfaction of its 
delinquent taxes, and under the Code provisions the 
fair value of these assets would be realized at a public 
sale. Under the refunding provisions of the statute, 
appellee could recover all it had lost by such sale, as- 


19 


sinning it owed none of the taxes, interest and penalties 
assessed against it. It will thus be seen that appellee 
has a fair and reasonable redress, and the denial of an 
injunction on this account would not work irreparable 
injury. Whatever wrong appellee suffers could be 
remedied by a money consideration/’ 

Illustrative of the procedure to be followed by an ag¬ 
grieved taxpayer in a situation such as the present one is 
the case of Garnet I. McMahon, Inc., v. United States, 61 C. 
Cls. 559. Plaintiff therein was assessed for additional in¬ 
come taxes on the basis of alleged fraudulent returns, and 
upon its failure to comply with the collector’s demand for 
payment, the collector, under warrant of distraint, seized 
the property of the plaintiff and sold the same at public 
auction in the city of Washington, D. C., and received there¬ 
for the sum of $1,775.00, which sum was paid into the Treas¬ 
ury of the United States. 

Subsequently plaintiff filed claim for refund of the 
amount realized from said sale, and upon proof that its re¬ 
turns were honest and complete and not fraudulent as the 
government had alleged, was held to be entitled to recover 
the said sum of $1,775.00 with interest from the date of 
sale. 

Even as between the taxpayer and the government, the 
taxpayer will not be permitted to recover taxes collected, 
if such taxes were in fact due from him, even though the 
manner of their assessment or collection was unauthorized. 
(D.C. 906.) Schafer v. Croft, 144 F. 907, affirmed Croft v. 
Schafer, 153 F. 175. , 

At 47 CJS 1111, sec. 864, Wrongful Assessments or Col¬ 
lection, the rule is stated thus: 

“Generally speaking, an action may be maintained 
to recover taxes paid on the ground that they were 
erroneously, illegally, or wrongfully assessed or col¬ 
lected . . . The taxpayer cannot recover, however, if 
it appears that he has not in fact overpaid his tax even 
though the manner of assessment or collection was ir¬ 
regular.” (Numerous citations therein.) 
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Should the court hold that a taxpayer in a situation simi¬ 
lar to the present one is entitled to attack the government’s 
tax collection procedure collaterally in an action against a 
tax-sale purchaser and thereby recover its property, inas¬ 
much as the revenue statutes expressly give said taxpayer 
the right to proceed against the government for the re¬ 
covery of the tax paid, it might well be open to such tax¬ 
payer, following the recovery of his property from the tax- 
sale purchaser, to proceed against the government for the 
tax credited to him as paid. From such a holding, the re¬ 
verse might also result, i.e., a recovery first by the taxpayer 
from the government of taxes paid (by way of the applica¬ 
tion of the proceeds of sale of its property thereto) and 
subsequently a recovery of the property itself from the pur¬ 
chaser at the tax sale, or, failing in the attempt to recover 
against the government, then proceeding against the pur¬ 
chaser. 

It was the clear intent of Congress, as expressed in the 
revenue statutes, that the foregoing situations should not 
result, and, furthermore, that a delinquent taxpayer should 
not have an option of proceeding against the government 
or against the tax-sale purchaser. The purchaser should 
not be required to try questions of the taxpayer’s tax li¬ 
ability or of the propriety of the government’s tax collec¬ 
tion procedure. 

The foregoing serves to emphasize the consistency and 
over-all wisdom of the revenue statutes in protecting the 
purchaser of property sold for the payment of taxes and 
in requiring the taxpayer to pursue his remedies against 
the government. These remedies are full and complete and 
are exclusive. 

n 

Right of Government to Distrain and Sell Leasehold Interest 

for Unpaid Taxes 

When a taxpayer fails or refuses to pay his Federal 
taxes, the government must proceed against him for their 
collection. 
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The United States Supreme Court in Bull v. TJ. S., 295 
U.S. 247, 259; 55 S. Ct. 695, 699, 79 L. ed. 1427, stated that: 

‘‘Once the tax is assessed, the taxpayer will owe the 
sovereign the amount when the date fixed by law for 
payment arrives. Default in meeting the obligation 
calls for some procedure whereby payment can be en¬ 
forced. The statute might remit the government to 
an action at law wherein the taxpayer could offer such 
defense as he had. A judgment against him might be 
collected by the levy of an execution. But taxes are 
the lifeblood of government, and their prompt and cer¬ 
tain availability an imperious need. Time out of mind, 
therefore, the sovereign has resorted to more drastic 
means of collection. The assessment is given the force 
of a judgment, and if the amount assessed is not paid 
when due, administrative officials may seize the debt¬ 
or’s property to satisfy the debt.” (Italics supplied) 

The government must look, then, to the property of the 
taxpayer for the satisfaction of such unpaid taxes. 

Section 3670 of the Internal Revenue Code provides for 
a lien in favor of the United States on all such “property 
and rights to property, whether real or personal” of the 
delinquent taxpayer. 

In creating a comprehensive tax collection system, Con¬ 
gress gave the Federal government an effective means for 
the prompt enforcement of that lien by distraint and sale. 
Under Chapter 36 “Collection” of the I.R.C., in subchap¬ 
ter (c) “Distraint”, provision is made for the distraint 
on both personal property and real property. 

Under Part I—Distraint on Personal Property—of that 
subchapter, Section 3690, the government is given the right 
“to collect the said taxes ... by distraint and sale ... of 
the goods, chattels or effects, including stocks, securities, 
bank accounts, and evidences of debt of the person delin¬ 
quent ...” Section 3692 “Levy”, provides: 

“In case of neglect or refusal under section 3690, 
the collector may levy, or by warrant may authorize a 
deputy collector to levy, upon all property and rights 
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to property, except such as are exempt by the preced¬ 
ing section, belonging to such person, or on which the 
lien provided in section 3670 exists, for the payment of 
the sum due, with interest and penalty for non-pay¬ 
ment, and also of such further sum as shall be suffi¬ 
cient for the fees, costs and expenses of such levy.” 

Under Part II—Distraint on Real Estate—of subchapter 
(c) in Section 3700, the government is given authority to 
collect its taxes “by seizure and sale of real estate.” 

Section 3678 (a) of the IRC provides: 

“In any case where there has been a refusal or neg¬ 
lect to pay any tax, and it has become necessary to 
seize and sell property and rights to property, whether 
real or personal, to satisfy the same, whether distraint 
proceedings have been commenced or not, the Attorney 
General at the request of the Commissioner may direct 
a civil action to be filed, in a district court of the 
United States, to enforce the lien of the United States 
for tax upon any property and rights to property, 
whether real or personal, or to subject any such prop¬ 
erty and rights to property owned by the delinquent, 
or in which he has any right, title, or interest, to the 
payment of such tax.” t 

Appellant concedes that the government has a valid lien 
on its leasehold interest for unpaid taxes, but contends 
that the government's distraint and sale thereof, under 
IRC Section 3690-97, was invalid, inasmuch as a leasehold 
interest is not within the purview of that section and can 
only be reached by the government through a civil action, 
under Section 3678 of the IRC, against it to enforce its lien. 

The following consideration of IRC Section 3690, as a 
part of the comprehensive tax collection scheme, will show 
that a leasehold interest is within the scope of that section 
and that the trial court was correct in so ruling. 

With reference to the evolution of IRC Section 3690, the 
first Congress of the United States, in a revenue act 1 St. L. 
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204 (1791) provided for the distraint and sale only of the 
“goods” of the delinquent taxpayer. By subsequent amend¬ 
ments, that provision, as contained in 14 Stat. 107 (1866) 
authorized the Collector to proceed to collect the said 
taxes “ ... by distraint and sale of the goods, chattels or 
effects, including stocks, securities, and evidences of debt 
. . . ” of the delinquent taxpayer. 

Particular attention is directed to the extent of the modi¬ 
fications there made, whereby the subjects of distraint were 
enlarged from “goods” alone to the more general and com¬ 
prehensive “goods, chattels or effects.” Furthermore, the 
statute specifically states that these terms are to include 
stocks, securities and evidences of debt. Provision was also 
made therein for the seizure and sale of real estate, 14 
Stat. 108. At a later date, under the Revenue Act of 1924, 
43 St. L. 343, the words “bank accounts” were inserted 
after the word “securities.” This terminology, then, as 
regards distraint on personal property, has been embraced 
in succeeding revenue acts and is that employed in the pres¬ 
ent IRC Section 3690. 

Congress obviously desired and intended to put the Fed¬ 
eral government in a position to effectively collect its reve¬ 
nue. It is immediately apparent that the power of dis¬ 
traint and sale here given the Federal government was far 
broader than the common law right of distraint, inasmuch 
as the government was given the additional right of sale, 
and that right included property classified as intangible. 

Reference is made to the terms “goods, chattels, or ef¬ 
fects” as embraced in Section 3690 of the IRC. It should 
be noted that the statute does not say “goods, chattels or 
effects and stocks, securities, etc.”, but rather “goods, 
chattels or effects Including stocks, securities, etc.” (em¬ 
phasis supplied) By specifying that the terms “goods, 
chattels or effects” included certain items of intangible 
personal property, it is evident that the broad and gener¬ 
ally accepted meaning was intended to be given to these 
terms by Congress, i.e., a meaning which would necessarily 
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include intangible as well as tangible personal property. 

With reference to the term “including’’ as embraced in 
IRC Section 3690, Chapter 38 of the IRC, Section 3797 
“Definitions” (b) provides: “The terms “includes” and 
“including” when used in a definition contained in this 
title shall not be deemed to exclude other things otherwise 
within the meaning of the term defined.” This indicates 
the tenor of the use of the term in the statute as being ex¬ 
planatory rather than restrictive. 

The Code does not define the terms “goods, chattels, or 
effects”, so reference must be made to the general law 
in determining their scope. 

The property of the appellant, seized and sold by the Col¬ 
lectors, was a lease or leasehold interest created on August 
28, 1950 for a term of ten years and recorded in the office 
of the Recorder of Deeds, District of Columbia. The is¬ 
sue now being considered is whether such a leasehold in¬ 
terest is within the IRC Code Section 3690 providing for 
distraint on personal property. That such an interest is 
classified as a chattel and as personal property is well 
settled. 

51 CJS 531, III—Terms for Years, Sec. 26, Realty or 
Personalty states—“Except in so far as the common 
law rules may have been modified by statute, terms for 
years, however long, are chattels real, falling within the 
classification of personal property. They are gov¬ 
erned by the rules of law applicable to other kinds of 
personal property, and ordinarily are not embraced by 
the term “real property” or “real estate” as used 
generally or in statutes; and this is true although the 
lease gives the tenant an option to purchase, ... or 
although a written instrument whereby a leasehold in¬ 
terest is created is by statute deemed a “conveyance” 
for the purpose of recordation.” 

In the case of Freeman v. Dawson, 110 U.S. 264, 270; 
28 L. Ed. 141, it was stated: “By the common law, a 
leasehold interest in land is personal property. Trade 
fixtures put up by the lessee, although real estate as 
between the lessor and himself, while annexed to the 


land, yet may, during the term of the lease, be severed 
by the lessee or by one deriving title from him, and 
thus reconverted to their original condition of chattels. 
At any time before the expiration of the term, there¬ 
fore, both the leasehold and the fixtures may be taken 
on execution against the lessee, like other personal 
property.” 

In the case of Bean v. Reynolds, 15 App. D.C. 75, the 
Court held that a leasehold interest was personal property 
and as such goes to the personal representative of the les¬ 
see and not to his heirs at law. This rule is universal 

As stated in the opinion of the lower court, Stagecraft¬ 
ers Club, Inc. v. D. C. Division of American Legion, 110 F. 
Supp. 481, 483, a leasehold interest in land, a term of years, 
is personal property, was true under the common law and 
has been enacted in Sec. 45-804 of the District of Columbia 
Code which specifies that “. . . estates for terms of years 
shall be chattels real.” 

Black’s Law Dictionary (Third Edition), page 316, in 
defining the term “chattel”, states: 

“An article of personal property; any species of prop¬ 
erty not amounting to a freehold or fee in land. (Cases 
cited.) 

“The name ‘given to things which in law are deemed 
personal property. Chattels are divided into chattels 
real and chattels persona; chattels real being interests 
in land which devolve after the manner of personal 
estate, as leaseholds. As opposed to freeholds, they 
are regarded as personal estate. (Cases cited.) 

“The term “chattels” is a more comprehensive one 
than “goods”, as it includes animate as well as inani¬ 
mate property. 2 Chit. Bl. Comm. 383, note.” 

Volume 6, Words and Phrases, Perm. Ed., p. 692, under 
the title “Chattels” and subheading “Lease for Years” 
contains the following: 

“A leasehold is only a ‘chattel.’ Huber v. United 
States. Ct. Cl., 16 F. Supp. 773, 776. 
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“A lease for years is a chattel real, and being less 
than a freehold, is considered as personal estate or 
property, and in statutory interpretation is not includ¬ 
ed under the word “land” or the phrases “real estate” 
or “real property” but is included in the phrase “per¬ 
sonal property” or the word “chattel.” Meni v. Rath- 
bone 21 Ind. 454. 

“The word ‘chattels’ as used in Rev. St 1838, p. 373, 
wdrich provides that executions issued by a justice of the 
peace shall operate as a lien upon personal property 
of the judgment debtor, and providing that in all cases 
-where execution shall issue and goods and chattels 
shall not be found to discharge the same, a transcript 
may issue, etc. (to reach lands or tenements of the 
debtor), includes a term for years in real estate. Barr 
v. Binford, Ind. 6 Blakf. 335, 336, 38 Am. Dec. 146.” 

For more recent cases in other jurisdictions holding that 
a leasehold interest, a term for years, is a “chattel” and 
treated as personal property rather than “real property” 
or “real estate”, see Shaefer v. Baeringer, 346 Pa. 32, 29 
A2nd 697; Kreling v. Walsh, 77 CA 2d 821, 176 Pac 2nd 
965; Ellison v. Ellison, 146 Pac 2d 173, 48 NM 80. 

In the District of Columbia case of Rowe v. Colpoys, 78 
App. D.C. 75,137 F. (2d) 249, a clear statement on the sub¬ 
ject was made, the Court treating directly of the question 
having to do with the scope of the term “goods and chat¬ 
tels” in connection with the attachability of a liquor license 
in the District of Columbia. The Court there stated: “As 
generally used today, it is a term of broad and inclusive 
meaning”, the Court citing Black’s Law Dictionary in stat¬ 
ing that “This phrase is a general denomination of per¬ 
sonal property as distinguished from real property; the 
term ‘chattels’ having the effect of extending its scope to 
any object of that nature which would not properly be in¬ 
cluded by the term ‘goods’—e.g., living animals, imple¬ 
ments, fruits, terms under leases for years 

It is appellant’s contention that IRC Section 3690 is re¬ 
stricted to tangible corporeal property except for those 
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items of intangible property specifically listed. That con¬ 
tention was directly answered in the case of Cannon v. Nich¬ 
olas, 10 Cir., 80 F. (2d) 934, wherein the Court held the 
taxpayer-insured’s interest in an annuity contract of insur¬ 
ance to be subject to distraint. The Court stated: 

“The statutes governing the collection of taxes are 
broad and comprehensive. By 26 USCA Sec. 15 (see 
26 USCA Sec. 1560) taxes are decreed to be a lien “up¬ 
on all property and rights to property, whether real or 
personal” belonging to the taxpayer. By section 116 
(see 26 USCA Sec. 1580) the collector is authorized 
to collect by distraint or sale “the goods, chattels, or 
effects, including stocks, securities, bank accounts, and 
evidences of debt” of the delinquent. By section 117 
(see 26 USCA Sec. 1582) the collector is authorized to 
levy “upon all property and rights to property, ex¬ 
cept such as are exempt by the preceding section, be¬ 
longing to such person, or on which the (said) lien 
exists.” By section 118 (see 26 USCA Sec. 1611) all 
persons are required on demand of a collector who 
has or is about to distrain “on any property, or rights 
of property” to exhibit all books, etc. By section 129 
(see 26 USCA Sec. 1613) the collector is authorized to 
“seize and sell any of the property, real or personal 
(except property exempt from distraint and sale under 
section 3187 of the Revised Statutes.) (26 USCA Sec. 
116, see 26 USCA Sec. 1581) or any right or interest 
therein.” By 26 USCA Sec. 1268a (see 26 USCA Sec. 
1610 (a) (b)), any person in possession of “property, 
or right to property, subject to distraint, upon which a 
levy has been made” is required to surrender such 
property to the collector. 

“An ingenious argument is made that because sec¬ 
tion 116 (see 26 USCA Sec. 1580) specifies “stock, 
securities, bank accounts, and evidences of debt,” and 
because “bank accounts” were brought into the stat¬ 
ute in 1924, Congress intended to exempt all intangible 
property except those listed. But the doctrine of ex- 
pressio unius est esclusio alterius, while at times an 
aid in construction of doubtful language, does not avail 
here. In the first place, reading the various sections 
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of the statutes devoted to collection of taxes, it is clear 
that Congress intended to subject all of a taxpayer’s 
property except that specifically exempted to the pay¬ 
ment of taxes. Again, the enumeration here follows 
the word “including” which has various shades of 
meaning, sometimes of restriction and sometimes of en¬ 
largement. We have no doubt that the word here w T as 
used from an excess of caution, that is, to point out 
certain classes of property which congress was fearful 
a collector might overlook. We do not believe, in the 
light of the sweeping language used throughout these 
statutes, that Congress intended to limit distraint to 
tangible property and to the specified classes of in 
tangibles. No reason is apparent why “stocks and se¬ 
curities” should be subject to levy and an annuity con¬ 
tract not.” 

The Cannon case has been widely cited and followed on 
its interpretation of the scope of IRC Sec. 3690. Other 
cases holding an insured’s interest in an insurance contract 
to be subject to distraint are Kyle v. McGuirk, CCA 3rd 
Circ., 88 F. (2d) 212, and U. S. v. Trout, 46 F. Supp. 484. 
The ruling on the Cannon case on the scope of 'Section 3690 
was followed in U. S. v. Penn Mutual Life Insurance Com¬ 
pany, 44 F. Supp. 804, affirmed in 130 F. (2) 495, CCA 3rd 
Circ. (July 24, 1942.) 

A considerable number of the more recent cases dealing 
with the government’s right to distrain under Section 3690 
of the IRC have had to do with attempts by the govern¬ 
ment to reach the delinquent taxpayer’s interest in insur¬ 
ance policies. In that category is the case of TJ. S. v. Aetna 
Life Ins. Co., 46 F. Supp. 30 (D. C., D. Conn.) the case upon 
which appellant so heavily relies and in which the court 
took a view contrary to that expressed in the Cannon v. 
Nicholas case. In the Aetna case the government was pro¬ 
ceeding under IRC Sect. 3710 against the insurer of the 
taxpayer in an effort to realize upon the taxpayer’s inter¬ 
est in an insurance policy. The court, in reaching its con¬ 
clusion that the insured’s interest was not a proper sub- 
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ject for distraint, laid considerable emphasis upon the pe¬ 
culiar nature of the property interest involved. The court 
stated: “To be sure, the taxpayer’s rights as the insured 
under the policy are only the rights of an obligee under an 
executory and conditional contract and in certain aspects 
are intertwined with somewhat analogous rights in the 
third-party beneficiary. A conditional right so intangible 
and complex we do not generally view as “property”, nor 
indeed as a mere chose in action”, and further that “ . . . 
the contract creates a whole bundle of enforceable rights 
which are scattered amongst the insured, the insurer, the 
beneficiary, and assignees, if any.” 

The view taken by the court of the nature of the tax¬ 
payer’s property interest renders the case readily distin¬ 
guishable on its facts from the case at hand. Furthermore, 
it is submitted that the Aetna case, a District Court de¬ 
cision, should not be given persuasive effect inasmuch as 
there are two TJ. S. Circuit Court of Appeals decisions of 
later date, both of which were ruling on the same point as 
was involved in the Aetna case; TJ. S. v. Massachusetts Mu¬ 
tual Life Ins. Co., 127 F. (2d) 880, CCA 1st Circ., and TJ. S. 
v. Penn Mutual Life Ins. Co., 130 F. (2d) 495, CCA 3rd 
Circ. Both of these cases, in holding that the insurance com¬ 
pany was not in “possession” of property of the insured 
under IRC Sect. 3710, declined to put a limited interpreta¬ 
tion on Section 3690 of the IRC as placed thereon by the 
Aetna case. After so holding, the court in the Massachu¬ 
setts Mutual case stated: “It does not follow, however, 
that the insured is not a person in possession of property 
subject to distraint . . .”, and cited Cannon v. Nicholas, 
supra, and Kyler v. McGuirk, supra. 

The District Court in TJ. S. v. Penn Mutual Life Ins. Co., 
44 F. Supp. 804, which as stated, was affirmed at 130 Fed. 
(2d) 495, expressly adopted the ruling of Cannon v. Nicho¬ 
las on the scope of Section 3690. 

In his work on Distraint Under Federal Revenue Laws, 
Kingman Brewster (member of Massachusetts and District 
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of Columbia bars) at Chapter IV, Sec. 2, quotes Section 
3187 of the Revised Statutes (now IRC Sec. 3690) and 
states: 

“No class of property is omitted from the personal 
property subjected to distraint by this Section, excep¬ 
tion being made only of certain specified articles’’—i.e., 
property belonging to the head of a household. 

With reference to insurance policies, Brewster states at 
Chapter IV, Sect. 8, that “annuity contracts have been held 
subject to distraint, 

since they involve no substantial rights of beneficiaries 
other than the annuitant, and since Congress did not 
intend to limit distraint to tangible property and to the 
classes of intangibles specified ...” 

47 CJS 1035, Internal Revenue', at Sec. 70 “Property 
Subject to Distraint”, although recognizing the decision in 
the Aetna case, states the law on this issue to be that as 
laid down by the Cannon case. 

Instances, in addition to the insurance cases already cited 
where the courts have held intangible property interests 
not expressly listed in IRC Section 3690 to be subject to 
distraint are as follows: An interest in the income of a 
trust, U. S. v. Canfield, 29 F. Supp. 734, a Federal tax on 
admissions collected by a state university, U. S. v. First 
Capital National Bank of Iowa City, 89 F. (2d) 116, and 
rentals accrued and due under a lease, U. S. v. Warren R. 
Co., 127 F. (2d) 134. A further example is furnished in 
the case of U. S. v. Long Island Drug Co., 115 F. (2d) 983, 
a case relied upon by appellant in its brief, wherein it was 
held that accrued salary and wages owed to the taxpayer 
by a third person would be subject to distraint. 

That a leasehold interest, a term for years, is properly 
subject to distraint and sale was determined in the case 
of Mansfield v. Excelsior Refinery Co., 135 U.S. 326, 10 S. 
Ct. 825, 34 L. ed. 162. There the collector proceeded 
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under the mistaken belief that the delinquent taxpayer was 
the owner of a fee in certain real estate and proceeded to 
distrain and sell the same. The court held, however, that 
the taxpayer had only a leasehold interest, a term for years, 
in the property and that that interest passed to the pur¬ 
chaser at the sale. In addition to the sections having to 
do with distraint on real estate under which the collector 
had felt it to be appropriate to proceed, the court quoted the 
personal property distraint sections, the wording of which 
was the same as that contained in the present Section 3690 
except that the term “bank accounts’’ had not been added, 
and the companion section (now IRC Sec. 3697) which pro¬ 
vided that the certificate of sale of personal property shall 
pass all right, title and interest of the delinquent. 

The court stated that “those statutory provisions must 
be considered as a whole in order that the purpose of Con¬ 
gress in enacting them may be understood.” The court 
held that although the distraint and sale could not pass 
title to the fee (inasmuch as the taxpayer did not own the 
same) the proceeding was effective to pass whatever lesser 
property interests—i.e., a leasehold—the delinquent had. 

A reading of the IRC sections (Sec. 3700) pertaining to 
distraint on real estate will serve to negative any idea that 
a leasehold interest would be embraced thereby. To em¬ 
phasize this fact, reference is made to the use therein of the 
terms “land” and “tract”, and further to Sec. 3702 which 
provides for the redemption of real estate within one year. 
To apply the latter section to the sale of leasehold interests 
of terms for years might well render such interests nearly 
valueless. No bidder would give for the shortened term the 
value of the full term. 

Appellant does not, in fact, urge that a leasehold interest 
is within the real estate distraint section, but relegates it¬ 
self to the contention that “. . . there was no provision in 
law under which it (the U. S. Government) could distrain 
said lease and sell the same under such distraint”, and that 
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the government’s only resort was to a civil action under 
IRC Sec. 3678. (Appellant’s brief, p. 8.) 

IRC Sec. 3678 provides that “whether distraint proceed¬ 
ings have been commenced or not” the Attorney General 
“may” file a civil action to enforce the government’s lien 
upon “any property and rights to property, whether real 
or personal.” The general language of Sect. 3678 clearly 
would be applicable to all property, or interests therein, 
embraced by Sec. 3690 of the IRC. As appellant will agree, 
then, as regards all property which is subject to distraint, 
the government has the alternative of bringing a civil 
action should the complexity of the subject matter, the 
number of claimants thereto, or the situation otherwise re¬ 
quire the same. 

The two remedies are concurrent. Speaking with refer¬ 
ence to such right, Brewster in his treatise Distraint Under 
Federal Revenue Laws states: “The United States has a 
remedy supplementary to distraint to enforce its tax liens. 
Such remedy is definitely cumulative and does not super¬ 
sede distraint.” Blacklock v. U. S., 208 U.S. 75, 52 L. ed. 
396, 28 S. Ct. 228. 

The issue as to whether IRC Sec. 3690—Distraint on 
Personal Property—is as broad as IRC Sec. 3678, as per¬ 
taining to personal property, need not be resolved, for it 
has been clearly shown that a leasehold interest is within 
Sec. 3690. If there is any difference in the scope of the 
two remedies, the courts have minimized that difference 
by construing Sec. 3690 to include practically all forms of 
personal property. 

No substantial benefit would be afforded the taxpayer by 
a holding that leasehold interests are not embraced by 
Sec. 3690 inasmuch as, as appellant concedes, the Collector 
can reach the asset under Section 3678. The net effect 
would be to compel the collector to utilize the more expen¬ 
sive and cumbersome procedure of bringing a civil action. 

The appellant raises a question as to whether the gov¬ 
ernment was purporting to proceed under IRC Section 
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3710, which gives the government the right to obtain from 
third persons property of the taxpayer. In doing so, ap¬ 
pellant refers to testimony covering only a sidelight of the 
government’s distraint proceeding, that having to do with 
the government’s contact with the appellant’s landlord. At 
the government’s request, the landlord delivered to it an 
executed copy of the lease here involved. This copy was 
one of three executed copies thereof and was the one that 
had been recorded at the Recorder of Deeds. (App. 17,18.) 
It was this copy that was given the purchaser—appellee— 
at the tax sale. It need only be stated that the subject of 
the government’s sale was appellant’s leasehold interest— 
i.e., its right to possession and use of premises for a fixed 
term of years—and it was that interest that was sold. The 
lease instrument itself is only written evidence of the con¬ 
ditions and limitations of that interest, such instrument is 
not comparable to a negotiable instrument. There is no 
question but that the government was proceeding directly 
against appellant under IRC Section 3690 to apply the 
latter’s leasehold interest to the payment of taxes. The 
government’s certificate of sale expressly so states. App. 
57.) 

The letter from the government to the appellant’s land¬ 
lord, referred to in appellant’s brief at page 13, did not 
purport to be a levy, as contended by appellant’s counsel 
at the trial (App. 18, 19), but served only to advise land¬ 
lord that the government had already levied upon the lease¬ 
hold interest of its tenant. (App. 51.) 

Although appellee was prepared to show that the dis¬ 
traint procedure, as set out in IRC Sec. 3693, was followed 
by the government in every respect—i.e., that notice was 
served on appellant, that public notice was duly posted 
and published, etc.—it was not required to do so. Section 
3697, as previously discussed, provides that the Certificate 
of Sale shall be “conclusive evidence of the regularity of 
his proceedings in making the sale.” 
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Appellee introduced and relied upon its duly issued 
“Certificate of Sale” and was required to go no further 
into the procedural aspects of the government’s distraint 
and sale. Appellant on its part introduced no evidence to 
show any deficiency in the government’s distraint proceed¬ 
ing as regards lack of or any impropriety in the notice 
served on it or otherwise. That appellant was fully cogni¬ 
zant of the government’s proceedings was apparent from 
the presence of its representatives at the public sale of 
its lease. (App. 44, 45.) 

Appellant, in its brief, proffers as its last argument on 
this matter the contention that since the lease here in¬ 
volved contains the (standard) provision against assign¬ 
ing or subletting without the consent of the landlord, such 
lease is not subject to attachment. If this were the general 
rule of law, it would he a boon to tenants in that it would 
serve to render what is often their most valuable asset— 
their leasehold interest—immune from creditors. 

The cases cited by appellant in support of this last con¬ 
tention involve decisions based on a Texas statute. That 
statute contains a provision, peculiar to that jurisdiction, 
to the effect that no property shall be subject to sale under 
execution unless the debtor can pass title thereto by his 
own act. In the Texas case of Mayer v. Templeton (Tex. 
Civ. App.), 53 SW 69, 70, a later case than that of Boone 
v. National Bank, 17 Tex. 365, 43 SW 594, cited by appel¬ 
lant, but which involved the same lease, the court conceded 
that their statute is in derogation of the common law rule 
generally applicable. 

The rule applicable to such an “involuntary” transfer 
is well settled and is stated in 23 Am. Jur. 300, Sec. 335 
—“Involuntary Assignments.” “A general restriction 
against the assignment of a lease is construed to apply 
only to voluntary assignments and not to involuntary as¬ 
signments or transfers of the leasehold estate, such as a 
sale of the leasehold on an execution levied against the 
lessee or the transfer of the lease resulting from involun- 
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tary bankruptcy or insolvency proceedings against him. 

tt 

• • • 

See also: Gazlay v. Williams, 210 US 41, 28 S. Ct. 687, 
52 L. Ed. 950; Second Realty Cory. v. Fiore (D. C.), 65 A 
2nd 926. 

Ill 

(1) The Court Properly Admitted the Criminal Conviction of 
Appellant and Its Officers as Evidence of a Breach of the 
Lease 

As an additional defense to appellant’s claim to posses¬ 
sion, appellee asserted a breach by appellant of its lease 
and the subsequent loss of its rights thereunder. 

Appellant in its lease (App. 47, 48) covenanted that it 
would “not use or suffer to be used said premises for any 
disorderly or unlawful purpose” and further that “it, any 
occupancy or business or businesses conducted in or on 
said premises and building, will comply with and conform 
to the laws, ordinances and requirements of the District of 
Columbia government.” 

The lower court held that appellant had breached these 
provisions of its lease by the unlawful sale by it of liquor 
on the leased premises in violation of the Code of Laws of 
the District of Columbia, Sect. 25-109. Appellee, as evi¬ 
dence of the breach, introduced the records of the criminal 
proceedings in which appellant and its officers were con¬ 
victed, on four counts, of the foregoing acts. The Court 
further took notice that these convictions were affirmed in 
Stagecrafters v. D. C., 89 A 2nd 876. Appellant introduced 
no evidence to rebut or in any way negative the fact that it 
or its officers were illegally engaged in the sale of liquor on 
the leased premises, the offense for which it was convicted. 
Appellant complains of the admission as evidence of these 
convictions. 

The trial court rendered an “addendum” to its opinion 
which is contained in the joint appendix, pages 13-15. 
Appellee wishes to include by reference that entire state¬ 
ment by the court and authorities cited therein. The deci- 
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sion of the lower court on this point is in conformance with 
the better reasoned cases and in keeping with the trend of 
the more recent cases. A late annotation, contained in 18 
ALR 2nd 1289, in summarizing, states as follows: 

“The earlier cases justify the statement of a general 
rule to the effect that a judgment in a criminal case, 
whether of conviction or acquittal, was incompetent 
when offered in a civil case to prove the facts upon 
which it was based.” 

“The modern tendency seems to be to abandon any 
such general rule applicable to all criminal judgments 
and to approach the problem from the point of view of 
the particular judgment offered as evidence, as the 
judgment of conviction or acquittal, or even more spe¬ 
cifically as a conviction or acquittal of a particular of¬ 
fense offered in a particular civil proceeding.” 

“An increasing number of decisions have approved 
the admission of such evidence, reasoning that the safe¬ 
guards afforded the accused under criminal procedure 
are greater than those in a civil action, so that he has 
no cause for complaint that an adverse decision arrived 
at under such restraints should be used against him, 
especially where it is admitted only as prima facie evi¬ 
dence, subject to rebuttal. As might be expected in a 
field where the law is apparently undergoing change, 
the decisions in particular jurisdictions are not always 
reconcilable.” 

and at Page 1299, 

“Although a numerical majority of the jurisdictions 
continue to recognize the rule excluding, in civil ac¬ 
tions, evidence of criminal convictions offered to prove 
the facts upon which they were based, there has been a 
considerable amount of criticism of the reasoning upon 
which the rule is founded; and a trend in favor of the 
admission of such evidence, as persuasive but not con¬ 
clusive evidence, is observable.” 

Particular reference is made to the case of Schindler v. 
Royal Ins. Co., 258 NY 310, 179 NE 711, and the decision 
rendered therein by Judge Roscoe Pound, Judge Cardozo 
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concurring, in holding proper the introduction of a criminal 
conviction as prima facie evidence, subject to rebuttal, in 
a subsequent civil action. The ruling of the Schindler case 
on this point was recognized in the recent case of Etheridge 
v. City of New York, 121 NYS 2nd 103 (March 1953). 
Further reference is made to the case of Wald v. Wald, 161 
Md. 493, 159 A 97, and other Federal and state cases in¬ 
cluded in the referred-to annotation at 18 ALR 2nd, page 
1299. 

It should be noted that the cases of Stone v. U.S., 167 US 
178, 42 L. ed. 127, and Chantangco v. Abaroa, 218 US 476, 
54 L. ed. 1116, specifically referred to by appellant (appel¬ 
lant’s brief, p. 15) involve attempts to raise an acquittal 
obtained in a criminal action as a defense to a subsequent 
civil action. The issue of the admissibility of an acquittal 
and that of a conviction are clearly distinguishable. As 
stated in the case of Schindler v. Royal Ins. Co., supra, “a 
judgment of acquittal is only a determination that guilt 
has not been established beyond a reasonable doubt, al¬ 
though a preponderance of evidence might point thereto”, 
as contrasted with “a valid judgment of conviction in a 
court of competent jurisdiction with all the safeguards 
thrown about a person accused of a crime which enable him 
to make his defense, to examine witnesses, and to testify in 
his own behalf. ...” 

The same reason, i.e., the high degree of proof required 
in a criminal case, that precludes the use of an acquittal, 
commends the admission of a conviction as evidence in a 
subsequent civil case dealing with the same facts on which 
th$ conviction was based. 

Persuasive evidence of the soundness of the lower court’s 
ruling on this issue is the fact that such a rule has been 
adopted in the American Law Institute Model Code of Evi¬ 
dence, Rule 521. 

Appellant makes reference to the “difficult conditions” 
under which a trial in the Municipal Court, Criminal Divi¬ 
sion, is handled. In this connection, if such difficult condi- 
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tions do exist, they would generally work to the advantage 
of an accused. How often does an over-worked prosecuting 
attorney have the opportunity and time that the defense 
counsel has to fully prepare his case? It takes a strong 
case of guilt for that prosecuting attorney to prove his case 
and convince a jury, as was done in appellant’s case, that 
the accused is guilty beyond a reasonable doubt. 

Appellant also refers to the appeals decision, Stagecraft- 
ers v. District of Columbia, 89 A 2nd 876, affirming its con¬ 
viction and that of its officers on four counts of keeping 
and selling alcoholic beverages without the required license. 
Appellant quotes portions of that opinion to show some 
impropriety in the proceedings leading to the convictions. 
A reading of that appeal decision in its entirety will show 
that appellant received full consideration of its assignments 
of error. If there were deficiencies in the record on appeal, 
it must be assumed that counsel for appellant w’ould not 
have permitted such unless it vras to appellant’s advantage 
to do so. 

(2) The Landlord Did Not Waive the Breach of the Lease 

The uncontradicted evidence shows that following its 
conviction in May, 1951, appellant was notified by its land¬ 
lord that it had breached its lease. Appellant advised the 
landlord that it was appealing the conviction and felt that 
it had a good basis for obtaining a reversal thereof and 
requested the landlord’s forbearance on the matter until 
the appeal was decided. The landlord thereupon agreed to 
permit the appellant to remain in possession until that time, 
it being expressly understood that the tenant’s occupancy 
and the acceptance of rent during that period would he 
without prejudice to and without waiver of the landlord’s 
rights to complete the forfeiture for the breach. (App. 20, 
21, 22, 25.) 

Appellant takes the position that the following acts on 
the part of the landlord constituted a waiver of its rights 
to a forfeiture for the breach: the acceptance of rent; the 
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inclusion in an option to purchase agreement of a provision 
that such purchaser must procure from the tenant (appel¬ 
lant) a release of the landlord’s obligations under the 
lease; the bringing of a debt and a possessory action on 
the ground of non-payment of rent; and the inclusion in 
the deed conveying the fee and reversionary interest of a 
provision that the same was “subject to” the lease here 
involved. 

Before treating of the foregoing, it should be made clear 
that all of such acts occurred between the making of the 
aforementioned agreement, regarding the breach, by the 
landlord and appellant in May, 1951 and the date on which 
the convictions were affirmed by the Municipal Court of 
Appeals, June 17, 1952. Furthermore, it is essential that 
these acts on the part of the landlord be appraised in the 
light of circumstances existing at the time. 

With respect to the acceptance of rent, it is undoubtedly 
the general rule that the acceptance of rent with knowl¬ 
edge of a breach will constitute a waiver thereof, but such 
rule is inapplicable where the parties agree that such ac¬ 
ceptance is without prejudice to the rights of the landlord 
thereunder. In re: Wil-low Cafeteries, Inc . (CCA 2d) 95 
F. 2d 306, 115 ALR 1184, Trammel v. Estep , (D.C. Mun. 
App.) 42 A. 2d 501; Vintaloro v. Pampas, 228 Ill. Appl. 
182, aff’d. 310 Ill. 115, 141 NE 377; Miller v. Prescott , 163 
Mass. 12, 39 NE 409. 

As stated by the lower court, the lessor should not be 
penalized for leniency toward the lessee in postponing the 
forfeiture pending the outcome of the appeal. No rent was 
✓ accepted after the appeal decision in June, 1952, the tenant, 
appellant, having, in fact, neither paid nor made uncondi¬ 
tional tender of rent after the month of December, 1951. 

Appellant next refers to an option to purchase agreement 
between the landlord and a third party (appellee) and to 
which appellant was in no way a party. As the testimony 
shows, this option was never exercised, i.e., the eventual 
sale of the property was not made pursuant thereto. (App. 
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23.) That option specified that the prospective purchaser 
must, as an incident to the purchase of the property, pro¬ 
cure from the tenant the release of the landlord of the 
latter’s obligations under the outstanding lease. (App. 51.) 

The American Legion, appellee herein, had been for a 
long period of time in search of suitable quarters and was 
negotiating with both the landlord and the tenant for the 
acquisition of the property here involved. The landlord 
advised appellee that it would not, under any conditions, 
negotiate with appellant with respect to their leasehold in¬ 
terest and that the latter wmuld have to be handled entirely 
by the purchaser. (App. 35.) The landlord further advised 
that it had had a great deal of trouble with the lessee 
(appellant) and as a part of any sale it would want to be 
released of any and all obligations under the lease. (App. 
23.) This was the situation, then, at a time when the out¬ 
come of the appeal -was as yet unknown, that the landlord 
included the provision under discussion in the option 
agreement. There is nothing therein inconsistent with the 
position previously taken by the landlord or upon which a 
claim of waiver could be based. 

The foregoing is also true with respect to the actions 
brought in January, 1952, by the landlord on the ground 
of non-payment of rent. It was certainly understood by the 
tenant, appellant, that pending the outcome of the appeal 
it would have to fulfill its obligations as tenant, including 
the payment of its rent. Upon appellant’s failure to pay 
the rent for the month of January, 1952, the landlord 
brought the actions, one in debt and one for possession, as 
is frequently done, solely on the basis of such non-payment 
of rent. (App. 29.) Appellant did not in fact pay the rent, 
and with the exception of one qualified tender, has not 
made any subsequent payment or tender thereof since that 
time. Such action by the landlord was entirely consistent 
with its agreement to maintain the status quo. 

"With respect to the deed of February 11, 1952 whereby 
the landlord conveyed the fee to appellee, there was in- 


41 


eluded therein a provision that the same was subject to a 
lease. That lease was properly identified as the lease of 
August 28, 1950 between the landlord and appellant, as 
recorded September 16, 1950 in the Land Records of the 
District of Columbia. Here again appellant is referring to 
an instrument given by its landlord to a third party, and to 
which it was not a party, in order to breathe new life into 
its position as tenant. This conveyance took place, as did 
the other acts referred to, in the period awaiting the out¬ 
come of the appeal pursuant to the agreement. The situ¬ 
ation was, however, attended by other circumstances ren¬ 
dering the status of the leasehold interest somewhat uncer¬ 
tain. The District of Columbia government had during the 
previous month padlocked the subject premises because of 
appellant’s unsatisfied tax obligations to it, and the Federal 
government had levied upon and was proceeding with the 
sale of appellant’s leasehold interest for the satisfaction of 
a substantial tax arrearage. The pipes and heating equip¬ 
ment in the premises were being endangered by freezing 
weather, and the appellant, after demand by the landlord, 
had refused to put heat in the building. (App. 34.) Appel¬ 
lant, already padlocked out of actual possession, by its 
failure to pay the rent and to continue to assume its re¬ 
sponsibility as tenant of the premises, in effect conceded 
the complete forfeiture of its rights under its lease. 

At the same time the American Legion, appellee herein, 
was making claim to whatever interest appellant had in the 
leasehold by virtue of having purchased the same at the 
Federal government’s tax sale. The landlord was not under 
these circumstances in a position to guarantee the effec¬ 
tiveness of its severance with appellant nor the effective¬ 
ness of the government’s sale of the leasehold interest. 
The landlord, therefore, out of an abundance of caution, 
included the provision in question in the deed. It is not 
open to appellant to draw upon such as an affirmative 
recognition of its position as tenant. 

A claim of waiver such as was asserted by appellant is 
ordinarily an affirmative defense, the burden being on the 
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tenant (appellant) to set up and prove the same. Wash¬ 
ington Realty Co. v. Harding (DC Mun. App.) 45 A 2nd 
785. Furthermore, the issue of whether there has been a 
waiver is generally a question of fact. Markey v. Smith, 
301 Mass. 64; 16 NE 2nd 20; 118 ALR 274; Washington 
Realty Co. v. Harding, supra; Mastrullo v. Ryan, 328 
Mass. 621; 105 NE 2nd 469 (1952). 

The lower court, sitting in the position of the tryer of 
facts, heard the testimony and considered the evidence on 
the somewhat complex set of facts here presented and 
ruled that there had been no waiver of the breach. It is 
respectfully submitted that that ruling should stand, no 
basis having been here presented for disturbing the same. 

CONCLUSION 

1. Appellant, a delinquent taxpayer, cannot recover in 
this action against the tax-sale purchaser on the ground of 
an alleged impropriety in the government’s proceeding. Its 
remedy is exclusively against the government. The tax- 
sale purchaser (appellee) is expressly protected by the In¬ 
ternal Revenue Code. 

2. The sale of appellant’s leasehold interest under Sec¬ 
tion 3690 of the I.R.C. was proper and valid in all respects. 

3. Plaintiff has no right to possession of the premises 
here involved inasmuch as it breached its lease by using 
the premises for the unlawful sale of liquor, with the subse¬ 
quent forfeiture of its rights thereunder. 

The judgment appealed from should, therefore, be af¬ 
firmed. 

Respectfully submitted, 

James E. Artis, 

Harvey H. Holland, Jr. 

Attorneys for Appellee, 
Tower Building, 
Washington 5, D. C. 

Of Counsel: 

Wilkes, McGabraghy & Artis. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the United States of America as amicus 
curiae, the questions are: 

1. Whether the distraint sale in this case passed good title 
to the American Legion of the leasehold interest of Stage- 
crafters. 

2. Whether the procedure followed in this case in effecting 
the distraint and sale of the leasehold interest of the delinquent 
taxpayer, Stagecrafters, was proper under the law. 

3. Whether a taxpayer, whose property has been distrained 
and sold by the Collector of Internal Revenue in satisfaction 
of unpaid taxes, may subsequently question the validity of the 
distraint sale collaterally by bringing an action of ejectment 
against the tax-sale purchaser. 
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SJntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11783 

Stagecrafters' Club, Inc., a Corporation, appellant 

v. 

District of Columbia Division of the American Legion, 

APPELLEE 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR THE HUTTED STATES OF AMERICA AS AMICDS 

CURIAE 


opinion below 

The opinion of the District Court (R. 6-10) 1 is reported in 
110 F. Supp. 481. The findings of fact and conclusions of law 
(R. 10-13) are unreported. The addendum opinion (R. 13- 
16) is reported in 111 F. Supp. 127. 

jurisdiction 

Stagecrafters’ Club, Inc., filed a complaint in ejectment 
against the District of Columbia Division of the American Le¬ 
gion in the United States District Court for the District of 
Columbia on February 27,1952, claiming the right to possession 
of the premises located at 433 Third Street NW., in the City 
of Washington, District of Columbia (R. 2). The District 

1 Record references are to the joint appendix to appeUant’s brief. 

( 1 ) 
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Court has jurisdiction of actions in ejectment by virtue of the 
provisions of Section 11-306 of the District of Columbia Code 
(1951 ed.). The court entered final judgment on March 31, 
1953, in favor of the District of Columbia Division of the 
American Legion, and dismissing the complaint (R. 16). 

Jurisdiction of appellant’s appeal is conferred upon this 
Court by 28 U. S. C., Section 1291. 

STATEMENT 

The material facts found by the District Court (R. 10-12), 
and which are relevant to the interests of the United States of 
America as amicus curiae, are as follows: 

Stagecrafters’ Club, Inc., hereinafter called Stagecrafters, 
entered into a written lease for a term of ten years on August 
28,1950, with the Washington Housing Corporation, covering 
the premises, 433 Third Street N.W., Washington, D. C. (R. 10). 

In October 1951, the Washington Housing Corporation gave 
an option to purchase the property to the District of Columbia 
Division of the American Legion, hereinafter called the Legion 
(R. 35, 50). 

On January 2, 1952, the Deputy Collector of Internal 
Revenue notified the lessor, Washington Housing Corporation, 
that, by virtue of warrants for distraint of federal cabaret and 
other taxes in the amount of $4,381.96 ow r ed by Stagecrafters, 
he had levied on the lease agreement between Stagecrafters and 
the Washington Housing Corporation as personal property, 
and that it would be offered for sale at public auction on Jan¬ 
uary 22,1952 (R. 11-12,51-52). 

Stagecrafters’ interest in the lease was sold at public auction 
on January 22,1952, to the Legion for $4,381.96. Representa¬ 
tives of Stagecrafters were present at this sale, although the 
Legion’s bid was the only one made (R. 12, 51-52). 

Immediately after the sale a certificate of sale of personal 
property sold under warrant for distraint, duly executed by the 
Collector of Internal Revenue, was given to the Legion (R. 12, 
57-58). 

On February 11, 1952, the Legion purchased the property 
from the Washington Housing Corporation (R. 12). 


Stagecrafters filed an action in ejectment and for damage 
against the Legion on February 27,1952, in the District Court 
for the District of Columbia (R. 2, 12). At the trial, Stage¬ 
crafters abandoned its claim for damages (R. 12). The Dis¬ 
trict Court filed its judgment dismissing the complaint on 
March 31, 1953 (R. 16), from which judgment Stagecrafters 
has appealed to this Court. 

SUMMARY OF ARGUMENT 

The property sold to the Legion at the distraint sale was the 
leasehold interest of Stagecrafters, and not merely the lease 
document itself. The notices of levy and the certificate of sale 
refer to the sale of a “lease agreement * * * to cover lease of 
property in the District of Columbia known and designated as 
and being 433 Third St., NW., Washington, D. C.” The sub¬ 
ject matter of the sale was the lease and what was sold must 
obviously be the interest of the lessee, Stagecrafters, the de¬ 
linquent taxpayer. The reference to the “lease agreement” 
was merely to describe the lease being sold. The sale covered 
the interest of Stagecrafters under this lease, and no one was 
misled, or harmed, by the use of the term “lease agreement.” 

A leasehold for years is personal property and may be dis¬ 
trained pursuant to Section 3690 of the Code. Hence, the 
leasehold interest of Stagecrafters here involved was properly 
distrained and sold under Section 3690, in full compliance with 
the procedural requirements of Section 3693. However, even 
if the view were taken that the interest of Stagecrafters could 
be subject to distraint only as real property, the procedure fol¬ 
lowed here would nevertheless be valid under, and satisfy, the 
requirements of Sections 3701 and 3704 of the Code. 

Distraint proceeding is a summary procedure intended both 
to facilitate the collection of taxes and to protect purchasers 
at tax sales. A delinquent taxpayer has remedies, to protect 
his interests, but there has been no showing in this case of 
any attempt by Stagecrafters to pursue any of those remedies. 
Hence, Stagecrafters should not be permitted to sit back and 
let its property be sold at a distraint sale, and then bring a 
collateral action against the purchaser. The purchaser has 
received a certificate of sale, which under the law is intended 
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to pass all right, title, and interest of the delinquent to the 
purchaser, and to protect the purchaser against collateral 
attacks concerning the validity and regularity of the distraint 
proceeding. 


ARGUMENT 

The judgment of the District Court dismissing the action 
brought by Stagecrafters is correct and should be affirmed 

A. The distraint sale conducted by the Deputy Collector of Internal Reve¬ 
nue passed good title to the American Legion of Stagecraft ers’ leasehold 
interest * 

The notice of levy sent to Washington Housing Corporation 
on January 2, 1952 (R. 51-52), the identical notice sent to 
Stagecrafters on the same day, and the certificate of sale given 
to the Legion on January 22, 1952 (R. 57), all refer to the 
“Lease Agreement * * * to cover lease of property in the Dis¬ 
trict of Columbia known and designated as and being 433 
Third St., NW., Wash., D. C.” The certificate of sale also 
states that it “transfers to the purchaser all right, title, and 
interest of the said Stagecrafters Club, Inc., in and to the prop¬ 
erty sold” (R. 57). 

Any suggestion that the document or lease agreement itself 
was sold, and not the leasehold interest, would necessarily rest, 
we believe, upon the exalting of form over substance. It is 
clear that in this case the term “lease agreement” was utilized 
merely as a convenient, simple and effective means of describ¬ 
ing the property sold. A reference to such an “agreement” 
usually is one of the best ways to describe the property or 
interest being sold or transferred. Stagecrafters, itself, in its 
complaint in this action, refers to its title in the leasehold as 
arising out of an “agreement of lease.” 

The “agreement” constituted a contract giving the lessee, 
Stagecrafters, the possession and use of the premises designated 
therein for a specified term, and the subject matter of the Gov¬ 
ernment’s distraint sale was the interest of Stagecrafters under 

1 This is being discussed as a separate point in view of certain inquiries 
made at the oral argument of this cause on January 6, 1954, as to whether 
the sale might be viewed as a sale of the lease document itself, rather than 
of the leasehold interest of Stagecrafters. 
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that agreement, or its leasehold interest, and not the paper 
agreement itself. The use in this case of descriptive words 
which for some other purposes might have a narrow technical 
meaning, should not defeat the intent or belief of the parties. 
See Mattlage v. McGuire , 111 N. Y. Supp. 1083, where the 
court pointed out that the terms “lease” and “leasehold agree¬ 
ment” often have been used interchangeably. 

Furthermore, it appears that both parties and the court 
below have viewed the distraint sale as involving the sale of 
the leasehold interest, and not merely of the leasehold agree¬ 
ment. For example, testimony of Herbert J. Jacobi of the 
American Legion (R. 44-45) reveals that the Legion believed 
the Government to be selling Stagecrafters’ leasehold interest. 3 
The District Court, in its findings of fact, also appeared to have 
been of the same belief, for it found that the Deputy Collector 
of Internal Revenue had levied upon and sold Stagecrafters’ 
“leasehold interest”. (R. 11-12). Also, Stagecrafters itself 
apparently has assumed that the sale involved its leasehold 
interest. On January 22, 1952, it filed with the United States 
District Court for the District of Columbia an action 4 asking 
the court, among other things, to “enjoin the defendants from 
proceeding with the sale now scheduled for January 22, 1952, 
until these matters can be finally determined by this Court and 
to vacate, nullify and set aside any sale or transfer of said lease.” 
In paragraph 8 of the complaint in that cause, Stagecrafters 
stated that “the defendants are about to sell and transfer a lease 
held by the plaintiff corporation for the payment of this debt 
and that said sale is set for January 22,1952, * * *.” 

Clearly, the parties to this action have considered the sale of 

'Counsel for the Legion, at the oral argument before this Court, com¬ 
mented that the Legion believed it had purchased Stagecrafters’ leasehold 
interest for $ 4 , 381 . 96 , and that it would not have paid such an amount for 
a mere piece of paper. 

‘This action was entitled “ Stagecrafters Club, Inc. (A Corporation), 
433 Third St., NW ., Washington, D. C., plaintiff, vs. A. Parks Rosin, Col¬ 
lector, Bureau of Internal Revenue (Room 1009), United States Treasury 
Department, Washington, D. C., and George Hofferbert, Collector, Internal 
Revenue, United States Treasury Department, Baltimore, Maryland, de¬ 
fendants, Civil Action No. 326-52.” The action was subsequently dismissed, 
on September 25,1952, without there having been any further proceedings. 
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January 22, 1952, to be a sale of Stagecrafters’ leasehold inter¬ 
est, and were not in any way misled by the reference in the 
documents in question to the “lease agreement’’. Therefore, 
this Court should give effect to this understanding. Even if 
the use of the term “Lease Agreement”—instead of such terms 
as “lease” or “leasehold interest”—in the warrant of distraint, 
notice of levy and certificate of sale, were to be regarded as 
constituting a defect of form, it would be unimportant. Courts 
have held similar defects not to prevent the passing of good 
title to the purchaser. De Treville v. Smalls, 98 U. S. 517; 
Keely v. Sanders, 99 U. S. 441; Sherry v. McKinley, 99 U. S. 
496; Givan v. Gripe, 187 F. 2d 225 (C. A. 7th); In re Koizim, 
52F.Supp.357 (N. J.). 

B. The procedure followed in effecting the distraint and sale was proper 

under the law 

Stagecrafters admits (Br. 14) that the distraint proceeding 
initiated by the Government was undertaken under Section 
3690 of the Internal Revenue Code (Appendix, infra), and no 
evidence has been adduced to show that the proper distraint 
procedure, as set forth in Code Section 3693 (Appendix, infra), 
has not been followed. Indeed, it has not been denied that 
that procedure has been followed—and the trial court properly 
concluded that there was compliance (R. 9). 5 

Also, since the property which was distrained was the lease¬ 
hold interest, and not the lease agreement, the Government 
need not have demanded and seized the lease agreement itself 

8 Actually, copies of the warrant of distraint were served upon Stage¬ 
crafters and were also posted on their leasehold property at 433 Third Street 
NW., Washington, D. C. On January 2,1952, a notice was served on Stage¬ 
crafters at their business address, identical to the notice served upon the 
Washington Housing Corporation (Pltf. Ex. 4, R. 51-52). Public notice of 
the sale was published in the Evening Star on January 15,16,17 and 21,1952. 
Similar notices were also posted in the Internal Revenue Building, the 
District Court Building (of the District of Columbia) and the United 
States Post Office. Immediately after the sale a certificate of sale was 
given to the Legion (R. 57-58). Also, a notice and demand for payment 
of the taxes was made on Stagecrafters, and it received notice of the dis¬ 
traint proceedings, and admitted having possession of the leasehold interest 
in question. Hence, an effective levy was made by the Government upon 
its leasehold interest. See United States v. Hank of United States, 5 F. 
Supp. 942 (S. D.N. Y.). 
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from Stagecrafters. Further, since the property to be sold was 
not in the possession of the landlord, no formal demand pur¬ 
suant to Section 3710 (Appendix, infra ) was required to be 
made upon it. The only demand required was the one required 
by Section 3670 of the Code (Appendix, infra) —which demand 
had previously been made. 

Stagecrafters objects to the validity of the distraint sale upon 
the theory that Section 3690 of the Code limits distraint pro¬ 
ceedings to tangible personal property and such intangible 
items specifically listed therein (Br. 9-13). Stagecrafters con¬ 
tends that the use of the language, “property and rights to 
property” in Section 3670, as contrasted with the language 
“goods, chattels, or effects, including stocks, securities, bank 
accounts, and evidences of debt,” used in Section 3690, makes 
a leasehold for years subject to a lien under Section 3670 of 
the Code, and enforceable under Section 3678, but not subject 
to a distraint sale under Sections 3693 or 3701 (Appendix, 
infra). 

Such an interpretation is strained and technical, and is not 
justified by a literal reading of the statute itself. The use of 
the language “goods, chattels, or effects,” etc., in Section 3690 
was merely intended to differentiate between personal property 
distrained under Section 3693 and real property distrained un¬ 
der Section 3701. The language used in Section 3692 (Appen¬ 
dix, infra), relating to the levy upon personal property subject 
to distraint proceedings, and in Section 3710, governing the 
surrender of both personal and real property, is similar to that 
used in the lien section. Section 3670. In each instance, refer¬ 
ence is made to “property or rights to property.” The courts 
have held that the effect of Sections 3692 and 3710 is similar. 
United States v. Metropolitan Life Ins. Co., 130 F. 2d 149 
(C. A. 2d); United States v. O'Dell, 160 F. 2d 304 (C. A. 6th). 
Since those sections use the same language as the lien section, 
it would appear that Congress intended that all property sub¬ 
ject to a lien should also be subject to distraint proceedings, 
except for property exempted under Section 3691 of the Code. 

Stagecrafters contends (Br. 10) that, prior to the amend¬ 
ments to the Revised Statutes which added the words “includ¬ 
ing stocks, securities, bank accounts and evidences of debt,” 
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now contained in Section 3690 of the Code, only tangible per¬ 
sonal property was subject to being distrained, and that the 
effect of these amendments was to extend the right of distraint 
to only those intangibles specifically enumerated. Similar 
contentions have been rejected as untenable long ago. See, 
for example, Cannon v. Nicholas, 80 F. 2d 934 (C. A. 10th), 
where the Court, in holding annuity contracts to be property 
subject to distraint, stated in part (p. 936): 

An ingenious argument is made that because section 
116 (See 26 U. S. C. A. § 1580), specifies “stocks, secu¬ 
rities, bank accounts, and evidences of debt,” and because 
“bank accounts” were brought into the statute in 1924, 
Congress intended to exempt all intangible property 
except those listed. But the doctrine of expressio unius 
est exclusio alterius, while at times an aid in construction 
of doubtful language, does not avail here. In the first 
place, reading the various sections of the statutes 
devoted to collection of taxes, it is clear that Congress 
intended to subject all of a taxpayer’s property except 
that specifically exempted to the payment of taxes. 
Again, the enumeration here follows the word, “includ¬ 
ing”, which has various shades of meaning, sometimes 
of restriction and sometimes of enlargement. We have 
no doubt that the word here was used from an excess 
of caution, that is, to point out certain classes of prop¬ 
erty which Congress was fearful a collector might over¬ 
look. We do not believe, in the light of the sweeping 
language used throughout these statutes, that Congress 
intended to limit distraint to tangible property and to 
the specified classes of intangibles. 

See also: Kyle v. McGuirk, 82 F. 2d 212 (C. A. 3d); United 
States v. Trout, 46 F. Supp. 484 (S. D. Cal.). Cases relied 
on by Stagecrafters (Br. 11-12), such as United States v. Aetna 
Life Insurance Co., of Hartford, Conn., 46 F. Supp. 30 (Conn.), 
and United States v. Long Island Drug Co., 115 F. 2d 983 
(C. A. 2d), are clearly inapplicable. 

The District Court was clearly correct in holding (E. 9) that 
a leasehold for years is a chattel real and hence subject to dis- 


traint proceedings under Section 3690, relating to goods, chat¬ 
tels or effects. The District Court grounded its holding upon 
Section 45-807 of the District of Columbia Code (1951 ed.)— 
which declares that an estate for years is a chattel reaL (See 
also, Rowe v. Colpoys, 78 App. D. C. 75,137 F. 2d 249; Bean v. 
Reynolds, 15 App. D. C. 125.) However, its view would be cor¬ 
rect even without regard to that provision of the District of 
Columbia Code. The Supreme Court, in United States v. Gil¬ 
bert Associates, 345 U. S. 361, and Burnet v. Harrnel, 287 U. S. 
103, has reiterated the principle that language used in revenue 
legislation should be interpreted so as to give uniform applica¬ 
tion throughout the nation. Since, even as early as the com¬ 
mon law (see R. 9), a leasehold for years has uniformly been 
classified as a chattel real, and hence, as personal property, there 
would be no warrant for a court in any particular jurisdiction to 
adopt an interpretation of the statute which would be so nar¬ 
row and limited as to exclude a leasehold interest from the 
classes of personal property subject to distraint proceedings. 
See State of California v. United States, 195 F. 2d 530 (C. A. 
9th); Citizens State Bank of Barstow, Tex. v. Vidal, 114 F. 2d 
380 (C. A. 10th). . 

In this connection, we might add, however, that even if a 
leasehold for years were considered real property, there is in 
this case at least substantial compliance with the provisions of 
Section 3701 of the Code—and the provisions of Section 3704 
(a) (2) make it clear that substantial compliance is all that is 
necessary. Here, sufficient notice was given to Stagecrafters, 
and the sale was conducted on the twentieth day, so that no ma¬ 
terial defect could be said to exist merely because the notices 
and the certificate of sale referred to the sale as held under Sec¬ 
tion 3690. See De TreviUe v. Smalls, 98 U. S. 517; Keely v. 
Sanders, 99 U. S. 441; Sherry v. McKinley, 99 U. S. 496. The 
most important difference between the distraint of personal 
property and the distraint of real property is the extra year in 
which a delinquent taxpayer may redeem real property. How¬ 
ever, in the present case the difference is immaterial, since more 
than one year has elapsed after the sale and Stagecrafters made 
no attempt to redeem its property. 
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G Under the circumstances of this case, the delinquent taxpayer cannot, 
after the distraint and sale of its leasehold interest, collaterally attack 
the proceedings by bringing an action in ejectment against the tax-sale 
purchaser 

Under the Internal Revenue Code, the Government could 
collect delinquent taxes, such as the taxes owned by Stage- 
crafters, by instituting a civil action to enforce its lien on Stage- 
crafters’ property pursuant to Section 3678, or it could proceed' 
directly to sell such property pursuant to distraint proceedings, 
in accordance with Sections 3690 and 3701. These remedies are 
concurrent, and are not mutually exclusive. See Blacklock v. 
United States, 208 U. S. 75. 

The distraint proceeding is a well established and familiar 
summary procedure intended to facilitate the collection of 
taxes and it applies equally to personalty and realty. United 
States v. Bull, 295 U. S. 247; Phillips v. Commissioner, 283 U. S. 
589; Springer v. United States, 102 U. S. 586; Murray's Lessee 
v. Hoboken Land & Improvement Co., 18 How. 272. It is now 
well settled that the various provisions embodied in the dis¬ 
traint proceeding are intended primarily to protect the title of 
property purchased at distraint sales by innocent purchasers. 
As the Supreme Court said in De Treville v. Smalls, 98 U. S. 
517, in commenting upon the purpose of giving a purchaser at 
a tax sale a certificate of sale (p. 522), the “plain object of the 
statutory provision was to give confidence to purchasers, and 
thereby to enable the government to obtain the taxes due 
to it.” ... 

At the same time, there are adequate provisions in the law, 
both in the Internal Revenue Code and Title 28 of the United 
States Code, prescribing remedies whereby a delinquent tax¬ 
payer, whose property is being sold pursuant to distraint pro¬ 
ceedings, may protect his interests. Thus, here, in accordance 
with Sections 3696 or 3702 of the Internal Revenue Code, Stage- 
crafters could have redeemed its leasehold interest (whether 
viewed as personal or real property), by paying the amount 
of the tax owed, plus the fees and other costs, in the manner 
and within the time prescribed in those sections—but, though 
more than one year has elapsed since the sale, the record in 
this case fails to disclose any attempt by Stagecrafters to 
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redeem its leasehold interest. Moreover, if there were any 
question as to whether the delinquent taxes in this case were 
erroneously collected, Stagecrafters could file a claim for refund 
under Sections 3772 and 3313 of the Internal Revenue Code 
and pursue the matter further, if it so desired, by instituting 
suit for the recovery of those taxes. 

Our system of taxation has long embodied provisions to aid 
and facilitate the prompt collection of taxes from delinquent 
taxpayers, and one of the methods long availed of has been the 
distraint and sale proceeding. Coupled with that, our system 
has had provisions designed especially to protect the purchasers 
of property at tax sales, and to prohibit interference with dis¬ 
traint and sale proceedings. See Sections 3697 and 3704 of the 
Internal Revenue Code, and 28 U. S. C., Section 2463. See, 
also, Sheridanv. Allen, 153 Fed. 568 (C. A. 8th), and Rafjaele v. 
Granger, 196 F. 2d 620 (C. A. 3d). For example, the intention 
of Congress to give finality and conclusiveness to a sale of 
property made on a distraint proceeding to enforce the collec¬ 
tion of tax, is perhaps best illustrated by Section 3697 of the 
Code, which, in part, provides as follows: 

Sec. 3697. Certificates of sale 

In all cases of sale, as aforesaid, the certificate of such 
sale— 

(a) As Evidence. —Shall be prima facie evidence of 
the right of the officer to make such sale, and conclusive 
evidence of the regularity of his proceedings in making 
the sale; and 

(b) As Conveyances. —Shall transfer to the purchaser 
all right, title, and interest of such delinquent in and to 
the property sold; 

* • # • • 

The courts have recognized and given effect to such provi¬ 
sions—indeed, so consistently and so sweepingly as to hardly 
permit of any doubt whatsoever at this time. See Murray’s 
Lessee v. Hoboken Land and Improvement Co., supra; Luther 
v. Borden, 7 How. 1; Doe v. Braden, 16 How. 635; Springer v. 
United States, supra; DeTrevdle v. Smalls, supra. 

Brief reference might be made here, by way of analogy, to 
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Section 3653 of the Internal Revenue Code, which prohibits 
the restraining of the assessment and collection of taxes. The 
broad sweep of that prohibition has been long recognized. 
(See Dodge v. Osborn , 240 U. S. 118; Bailey v. George , 259 
U. S. 16; Graham v. duPont, 262 U. S. 234.) Yet, in proper 
cases, because of extraordinary or exceptional circumstances, 
the courts have granted relief, to avoid great hardship or 
irreparable injury (See Miller v. Nut Margarine Co., 284 U. S. 
498; Yoke v. Mazzello, 202 F. 2d 508 (C. A. 4th); Shelton v. 
Gill, 202 F. 2d 503 (C. A. 4th); National Iron Bank v. Many 
nxng, 76 F. Supp. 841 (N. D.): John M. Hirst & Co. v. Gentsch, 
133 F. 2d 242 (C. A. 6th)), and it may well be assumed here 
that relief might have been accorded to Stagecrafters had it 
been able to make an appropriate showing. Having failed to 
take any steps whatsoever to that end, Stagecrafters should 
not be permitted to sit back and wait until a purchaser has 
obtained the property and a certificate of sale, and then for 
the first time attack collaterally the validity of the distraint 
proceeding conducted by the Government. 

Finally, it may be observed that no real harm has been suf¬ 
fered by Stagecrafters by reason of the distraint procedure it 
attacks here. Obviously, of course, the Government could have 
foreclosed its tax lien by civil action pursuant to Section 3678 
of the Internal Revenue Code, and the same end result would 
have been achieved. The distraint proceeding pursued by the 
Government did not deprive Stagecrafters of any of its rights. 
At no time did it attempt to object to the procedure followed, 
nor does it appear that it questioned the amount of the taxes 
due to the Government. Persons associated with Stagecrafters 
were present at the distraint sale, but made no bid (R. 12), 
nor did they make any attempt to redeem the property before 
the period for redeeming either personal or real property had 
elapsed. By virtue of the distraint sale, there was a full satis¬ 
faction of taxes owed by Stagecrafters. Stagecrafters has not 
made any showing that its leasehold interest was worth more 
than the price paid by the Legion—and the promptness of the 
distraint proceeding undoubtedly resulted in reducing the 
accrual of interest on the unpaid taxes. 


CONCLUSION 


The judgment of the District Court is correct and should 
be affirmed. 

Respectfully submitted. 

H. Brian Holland, 
Assistant Attorney General* 
Ellis N. Slack, 

A. F. Prescott, 

Harry Marselli, 

Karl Scsmeidler, 

Special Assistants to the Attorney General. 

January 1954. 




APPENDIX 


28 U. S. C.: 

§ 2463. Property taken under revenue law not replev- 
iable. 

All property taken or detained under revenue law of 
the United States shall not be repleviable, but shall be 
deemed to be in the custody of the law and subject only 
to the orders and decrees of the courts of the United 
States having jurisdiction thereof. 

Internal Revenue Code: 

Chapter 36 — Collection 

Subchapter A— General Provisions 

***** 

Sec. 3653. Prohibition of suits to restrain assess¬ 
ment OR COLLECTION. 

(a) Tax .—Except as provided in sections 272 (a), 
871 (a) and 1012 (a), no suit for the purpose of restrain¬ 
ing the assessment or collection of any tax shall be main¬ 
tained in any court. 

***** 

(26 U. S. C. 1946 ed., Sec. 3653.) 

Subchapter B— Lien for Taxes 

Sec. 3670. Property subject to lien. 

If any person liable to pay any tax neglects or re¬ 
fuses to pay the same after demand, the amount (in¬ 
cluding any interest, penalty, additional amount, or 
addition to such tax, together with any costs that may 
accrue in addition thereto) shall be a lien in favor of 

( 14 ) 
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the United States upon all property and rights to prop¬ 
erty, whether real or personal, belonging to such person. 

(26 U. S. C. 1946 ed., Sec. 3670.) 

Subchapter C— Distraint 

PART I—DISTRAINT ON PERSONAL PROPERTY 

Sec. 3690. Authority to distrain. 

If any person liable to pay any taxes neglects or re¬ 
fuses to pay the same within ten days after notice and 
demand, it shall be lawful for the collector or his deputy 
to collect the said taxes, with such interest and other 
additional amounts as are required by law, by distraint 
and sale, in the manner provided in this subchapter, of 
the goods, chattels, or effects, including stocks, securi¬ 
ties, bank accounts, and evidences of debt, of the person 
delinquent as aforesaid. 

(26 U. S. C. 1946 ed., Sec. 3690.) 

Sec. 3692. Levy. 

In case of neglect or refusal under section 3690, the 
collector may levy, or by warrant may authorize a dep¬ 
uty collector to levy, upon all property and rights to 
property, except such as are exempt by the preceding 
section, belonging to such person, or on which the lien 
provided in section 3670 exists, for the payment of the 
sum due, with interest and penalty for nonpayment, and 
also of such further sum as shall be sufficient for the 
fees, costs, and expenses of such levy. 

(26 U. S. C. 1946 ed., Sec. 3692.) 

Sec. 3693. Proceedings on distraint. 

When distraint is made, as provided in section 3690— 
(a) Account and Notice to Owner .—The officer 
charged with the collection shall make or cause to be 
made on account of the goods or effects distrained, a copy 
of which, signed by the officer making such distraint, 
shall be left with the owner or possessor of such goods 
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or effects, or at his dwelling or usual place of business, 
with some person of suitable age and discretion, if any 
such can be found, with a note of the sum demanded and 
the time and place of sale; and 

(b) Public Notice. —Forthwith cause a notification to 
be published in some newspaper within the county 
wherein said distraint is made, if a newspaper is pub¬ 
lished in said county, or to be publicly posted at the 
post office, if there be one within five miles nearest to 
the residence of the person whose property shall be dis¬ 
trained, and in not less than two other public places. 
Such notice shall specify the articles distrained, and the 
time and place for the sale thereof. 

(c) Time and Place of Sale. —The time of sale shall 
not be less than ten nor more than twenty days from the 
date of such notification to the owner or possessor of the 
property and the publication or posting of such notice 
as provided in subsection (b) and the place proposed for 
the sale shall not be more than five miles distant from 
the place of making such distraint. 

(d) Adjournment of Sale. —Said sale may be ad-i 
joumed from time to time by said officer, if he deems 
it advisable, but not for a time to exceed in all thirty 
days. 

(26 U. S. C. 1946, ed., Sec. 3693.) 

Sec. 3697. Certificates of sale. 

In all cases of sale, as aforesaid, the certificate of such 
sale— 

(a) As Evidence. —Shall be prima facie evidence of 
the right of the officer to make such sale, and conclusive 
evidence of the regularity of his proceedings in making 
the sale; and 

(b) As Conveyances. —Shall transfer to the purchaser 
all right, title, and interest of such delinquent in and to 
the property sold; and 

***** 

(26 U. S. C. 1946 ed., Sec. 3697.) 
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PART II—DISTRAINT ON REAL ESTATE 

Sec. 3700. Authority to distrain. 

When goods, chattels, or effects sufficient to satisfy 
the taxes imposed upon any person are not found by 
the collector or deputy collector, he is authorized to 
collect the same by seizure and sale of real estate. 

(26 U. S. C. 1946 ed., Sec. 3700.) 

Sec. 3701. Proceedings on distraint. 

(a) Notice to Ovmer .—The officer making the seizure 
mentioned in the preceding section shall give notice to 
the person whose estate it is proposed to sell by giving 
him in hand, or leaving at his last or usual place of 
abode, if he has any such within the collection district 
where said estate is situated, a notice, in writing, stat¬ 
ing what particular estate is to be sold, describing the 
same with reasonable certainty, and the time when and 
place where said officer proposes to sell the same. 

(b) Public Notice .—The said officer shall also cause a 
notification to the same effect to be published in some 
newspaper within the county where such seizure is made, 
if any such there be, and shall also cause a like notice 
to be posted at the post office nearest to the estate seized, 
and in two other public places within the county. 

(c) Time and Place of Sale .—The time of sale shall 
not be less than twenty nor more than forty days from 
the time of giving said notice. The place of said sale 
shall not be more than five miles distant from the estate 
seized, except by special order of the Commissioner. 

(d) Manner of Sale .—At the time and place ap¬ 
pointed, the officer making such seizure shall proceed to 
sell the said estate at public auction, offering the same 
at a minimum price, including the expense of making 
such levy, and all charges for advertising. When the 
real estate so seized consists of several distinct tracts or 
parcels, the officer making sale thereof shall offer each 
tract or parcel for sale separately, and shall, if he deem 
it advisable, apportion the expenses and charges afore- 
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said to such several tracts or parcels, or to any of them, 
in estimating the minimum price. 

(e) Purchasers. —If no person offers for said estate the 
amount of said minimum price, the officer shall declare 
the same to be purchased by him for the United States; 
otherwise the same shall be declared to be sold to the 
highest bidder. 

(f) Adjournment of Sale. —The said sale may be ad¬ 
journed from time to time by said officer for not exceed¬ 
ing thirty days in all, if he shall think it advisable so to 
do. If the amount bid shall not be then and there paid, 
the officer shall forthwith proceed to again sell said 
estate in the same manner. 

(26 U. S. C. 1946 ed., Sec. 3701.) 

Sec. 3704. Deeds of sale. 

***** 

(c) Legal Effect .— 

(1) As evidence .— The deed of sale given in pur¬ 
suance of this section shall be prima facie evidence of 
the facts therein stated; and 

(2) As conveyance of title. —If the proceedings of the 
officer as set forth have been substantially in accord¬ 
ance with the provisions of law, such deed shall be con¬ 
sidered and operate as a conveyance of all the right, 
title, and interest the party delinquent had in and to 
the real estate thus sold at the time the lien of the United 
States attached thereto. 

(26 U. S. C. 1946 ed., Sec. 3704.) 

PART III—GENERAL PROVISIONS 

Sec. 3710. Surrender of property subject to dis¬ 
traint. 

(a) Requirement .— Any person in possession of prop¬ 
erty, or rights to property, subject to distrain, upon 
which a levy has been made, shall, upon demand by the 
collector or deputy collector making such levy, surrender 
such property or rights to such collector or deputy, un- 
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less such property or right is, at the time of such de¬ 
mand, subject to an attachment or execution under 
any judicial process. 

* * * * * 

(26 U. S. C. 1946 ed., Sec. 3710.) 

Treasury Regulations 69, promulgated under the Revenue 
Act of 1926: 

Art. 1204. Collection of tax by distraint .—If any 
person liable to pay any tax fails to pay such tax within 
10 days after notice and demand, it shall be lawful for 
the collector or his deputy to collect such tax with any 
interest or additional amounts assessed in connection 
therewith, together with interest as provided by section 
276 (see article 1261), by distraint and sale of the goods, 
chattels, or effects, including stocks, certificates, bank 
accounts, and evidences of debt, or other property or 
rights to property belonging to the delinquent taxpayer 
or upon which a Federal lien exists by virtue of section 
3186 of the Revised Statutes as amended. When goods, 
chattels or effects sufficient to satisfy the tax, interest, 
penalties, and additions to the tax imposed upon any 
person are not found by the collector or deputy collector, 
he is authorized to collect such tax by seizure and sale 
of real estate. * * * 
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Appellant petitions for a rehearing under Rule 26 of this 
Court, and respectfully represents as follows:— 

That during the argument of this cause the principal 
questions discussed were: 

1. Did the seizure from the Landlord of his copy of the 
lease and the subsequent sale of a photostatic copy of said 
lease agreement, transfer the leasehold estate of the Ten¬ 
ant? 

2. Was the proof that appellant had violated the terms 
of the lease sufficient; and if so, was there a waiver by the 
landlord of any such breach? 
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The arguments were concluded and the cause submitted. 

Then, notwithstanding the provisions of Rule 18(i) that 
a brief of an “amicus Curiae” may be filed not later than 
10 days before the date the case is assigned for argument... 
this Court permitted the United States to file a brief as a 
friend of the Court. 

The per curiam opinion of this Court was apparently 
greatly influenced by the government’s brief, and some of 
the errors contained in said brief appear also in the opinion. 

In its opinion this Court held: 

1. “The statutory term ‘goods, chattels, or effects’ is 
broad enough, in this jurisdiction at least, to include the 
interests of a lessee for a term of years”. 

Thus this issue was squarely met and decided adversely 
to appellant and no rehearing is sought on this point. 

2. But the Court also said, (footnote 1, page 2, Opinion,) 

That even if the leasehold was regarded as real estate 

the sale was valid. This is, in the opinion of counsel, error 
for the sale vras expressly not one of real estate and the 
statutory provisions arc entirely different. If sold as real 
estate no transfer by deed could have been made for one 
year and during that period redemption rights would have 
existed but such rights were expressly denied to appellant 
and the conveyance was made immediately. (Also see 
Deft’s Exhibit 5) 

3. The above point is, however, without great moment 
but when the Opinion further stated that appellant was 
given notice, apparently referring to the claim in the gov¬ 
ernment’s brief (at page 4) that the “identical notice was 
sent to Stagecrafters on the same day ...” a mistake of 
importance was made. 

The only record of notice appears in the App. 44, 45, and 
in the opinion of counsel, this far from satisfies the mini¬ 
mum requirements of evidence, nor does it satisfy the 
requisites of the statute in that respect. 
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4. And when this Court said:— 

“Appellant offered no proof in the District Court that 
the Collector of Internal Revenue did not follow the 
procedure for distraint and sale set out in Section 
3693 of the Code. . .” 

complete error was manifested. 

First of all, appellant attempted to obtain from the very 
agents that had handled the so-called seizure and sale, in¬ 
formation as to what had been done and was met with 
“legal’’ silence and a refusal under the law to disclose 
the facts, that now the court says we failed to show. Is 
it possible, we submit, for the Internal Revenue Bureau 
to claim in the same breath, that you cannot prove it and 
we are not allowed to tell you, referring to acts and conduct 
of their agents out of the presence of the appellant. 

The only other available evidence was the story of the 
agent of the original landlord, an unfriendly witness. This 
testimony was produced and is a part of the record. An 
agent of the Bureau called upon the Landlord’s agent. He 
demanded and received the Landlord’s copy of the lease, 
which document he photostated. He returned the original 
to the Landlord. The photostat was sold. An examination 
of the Defendant’s Exhibit No. 5 and Plaintiff’s Exhibit 4 
as well as the record App. 7 clearly shows that the Lease 
Agreement and not the Leasehold was sold. The Trial 
Judge said “. . . (Deputy Collector) had levied on the 
lease agreement between plaintiff (Appellant) and Wash¬ 
ington Housing Corporation as personal property, and that 
it would be offered for sale at public auction. ...” (App. 
7, 8.) 

The Court is urged to examine the Exhibits referred to, 
as the representations contained in the Brief of the Gov¬ 
ernment do not correctly interpret the same. Defendant’s 
Exhibit No. 5 says:— 

“The above described Lease Agreement was sold to 
Department of the District of Columbia, The American 
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Legion for the sum of $4,381.96, which amount was the 
highest bid received,...” 

It is therefore, respectfully requested that this Petition 
for Rehearing be granted, in order that Appellant may 
point out and correct the numerous errors advanced in the 
Government’s Brief, filed after the argument in the case. 
These errors or a portion of them now appear in the Courts 
Opinion. 

Respectfully submitted, 

Mark P. Friedlander 
Attorney for Appellant 








